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COMPARATIVE PRINT

In compliance with clause 12(a) of rule XXI of the Rules of the House of Representatives, this
document was generated to show how legislative text that may be considered by the House pro-
poses to change existing law. It does not represent an official expression by the House and it
should not be relied on in lieu of the legislative proposal to understand the proposed change(s).

Omitted text is enclosed in black brackets, new matter is proposed in italics, and existing law
in which no change is proposed is shown in roman. Typesetting and stylistic characteristics, par-
ticularly in the headings and indentations, may not conform to how the proposed text, if adopted,
would be executed in current law. This comparative print may not illustrate changes to tables of
contents if the legislative text is proposing such a change(s).

DODD-FRANK WALL STREET REFORM AND CONSUMER PROTECTION ACT

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as the “Dodd-Frank Wall Street Reform and Con-
sumer Protection Act”.

(b) TABLE OF CONTENTS.—The table of contents for this Act is as follows:

Sec. 1. Short title; table of contents.

Ed * * Ed * * Ed

TITLE X—[BUREAU OF CONSUMER FINANCIAL PROTECTION] CONSUMER FINANCIAL PROTECTION BUREAU

* * # * * # *

Subtitle C—Specific Bureau Authorities

£ ES * £ ES * £
Sec. 1035. [Private education] Assistant director and student loan ombudsman.

Ed Ed * Ed * * Ed

SEC. 2. DEFINITIONS.
As used in this Act, the following definitions shall apply, except as the context otherwise re-
quires or as otherwise specifically provided in this Act:

(1) AFFILIATE.—The term “affiliate” has the same meaning as in section 3 of the Federal
Deposit Insurance Act (12 U.S.C. 1813).

(2) APPROPRIATE FEDERAL BANKING AGENCY.—On and after the transfer date, the term “ap-
propriate Federal banking agency” has the same meaning as in section 3(q) of the Federal De-
posit Insurance Act (12 U.S.C. 1813(q)), as amended by title III.

(3) BOARD OF GOVERNORS.—The term “Board of Governors” means the Board of Governors
of the Federal Reserve System.

(4) BUREAU.—The term “Bureau” means the [Bureau of Consumer Financial Protection]
Consumer Financial Protection Bureau established under title X.

(5) CoMMISSION.—The term “Commission” means the Securities and Exchange Commis-
sion, except in the context of the Commodity Futures Trading Commission.

(6) COMMODITY FUTURES TERMS.—The terms “futures commission merchant”, “swap”,
“swap dealer”, “swap execution facility”, “derivatives clearing organization”, “board of trade”,
“commodity tradlng advisor”, “commodity pool”, and “commodity pool operator” have the same

meanings as given the terms in section 1a of the Commodity Exchange Act (7 U.S.C. 1 et seq.).

(7) CORPORATION.—The term “Corporation” means the Federal Deposit Insurance Corpora-
tion.

(8) CouNciL.—The term “Council” means the Financial Stability Oversight Council estab-
lished under title I.

(9) CrREDIT UNION.—The term “credit union” means a Federal credit union, State credit
union, or State-chartered credit union, as those terms are defined in section 101 of the Federal
Credit Union Act (12 U.S.C. 1752).

(10) FEDERAL BANKING AGENCY.—The term—
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(A) “Federal banking agency” means, individually, the Board of Governors, the Office

of the Comptroller of the Currency, and the Corporation; and

(A),
11)
has the

(B) “Federal banking agencies” means all of the agencies referred to in subparagraph
collectively.

FUNCTIONALLY REGULATED SUBSIDIARY.—The term “functionally regulated subsidiary”
same meaning as in section 5(c)(5) of the Bank Holding Company Act of 1956 (12

U.S.C. 1844(c)(5)).

(12)
agency”

PRIMARY FINANCIAL REGULATORY AGENCY.—The term “primary financial regulatory
means—
(A) the appropriate Federal banking agency, with respect to institutions described in

section 3(q) of the Federal Deposit Insurance Act, except to the extent that an institution
is or the activities of an institution are otherwise described in subparagraph (B), (C), (D),
or (E);

(B) the Securities and Exchange Commission, with respect to—

(i) any broker or dealer that is registered with the Commission under the Securi-
ties Exchange Act of 1934, with respect to the activities of the broker or dealer that
require the broker or dealer to be registered under that Act;

(i) any investment company that is registered with the Commission under the In-
vestment Company Act of 1940, with respect to the activities of the investment com-
pany that require the investment company to be registered under that Act;

(iii) any investment adviser that is registered with the Commission under the In-
vestment Advisers Act of 1940, with respect to the investment advisory activities of
such company and activities that are incidental to such advisory activities;

(iv) any clearing agency registered with the Commission under the Securities Ex-
change Act of 1934, with respect to the activities of the clearing agency that require
the agency to be registered under such Act;

(v) any nationally recognized statistical rating organization registered with the
Commission under the Securities Exchange Act of 1934,

(vi) any transfer agent registered with the Commission under the Securities Ex-
change Act of 1934;

(vii) any exchange registered as a national securities exchange with the Commis-
sion under the Securities Exchange Act of 1934;

(viii) any national securities association registered with the Commission under the
Securities Exchange Act of 1934;

(ix) any securities information processor registered with the Commission under
the Securities Exchange Act of 1934;

(x) the Municipal Securities Rulemaking Board established under the Securities
Exchange Act of 1934;

(xi) the Public Company Accounting Oversight Board established under the Sar-
banes-Oxley Act of 2002 (15 U.S.C. 7211 et seq.);

(xii) the Securities Investor Protection Corporation established under the Securi-
ties Investor Protection Act of 1970 (15 U.S.C. 78aaa et seq.); and

(xiii) any security-based swap execution facility, security-based swap data reposi-
tory, security-based swap dealer or major security-based swap participant registered
with the Commission under the Securities Exchange Act of 1934, with respect to the
security-based swap activities of the person that require such person to be registered
under such Act;

(C) the Commodity Futures Trading Commission, with respect to—

(i) any futures commission merchant registered with the Commodity Futures
Trading Commission under the Commodity Exchange Act (7 U.S.C. 1 et seq.), with re-
spect to the activities of the futures commission merchant that require the futures
commission merchant to be registered under that Act;

(i1) any commodity pool operator registered with the Commodity Futures Trading
Commission under the Commodity Exchange Act (7 U.S.C. 1 et seq.), with respect to
the activities of the commodity pool operator that require the commodity pool operator
to be registered under that Act, or a commodity pool, as defined in that Act;

(ii1)) any commodity trading advisor or introducing broker registered with the
Commodity Futures Trading Commission under the Commodity Exchange Act (7
U.S.C. 1 et seq.), with respect to the activities of the commodity trading advisor or
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introducing broker that require the commodity trading adviser or introducing broker

to be registered under that Act;

(iv) any derivatives clearing organization registered with the Commodity Futures
Trading Commission under the Commodity Exchange Act (7 U.S.C. 1 et seq.), with re-
spect to the activities of the derivatives clearing organization that require the deriva-
tives clearing organization to be registered under that Act;

(v) any board of trade designated as a contract market by the Commodity Futures
Trading Commission under the Commodity Exchange Act (7 U.S.C. 1 et seq.);

(vi) any futures association registered with the Commodity Futures Trading Com-
mission under the Commodity Exchange Act (7 U.S.C. 1 et seq.);

(vii) any retail foreign exchange dealer registered with the Commodity Futures
Trading Commission under the Commodity Exchange Act (7 U.S.C. 1 et seq.), with re-
spect to the activities of the retail foreign exchange dealer that require the retail for-
eign exchange dealer to be registered under that Act;

(viii) any swap execution facility, swap data repository, swap dealer, or major
swap participant registered with the Commodity Futures Trading Commission under
the Commodity Exchange Act (7 U.S.C. 1 et seq.) with respect to the swap activities
of the person that require such person to be registered under that Act; and

(ix) any registered entity under the Commodity Exchange Act (7 U.S.C. 1 et seq.),
with respect to the activities of the registered entity that require the registered entity
to be registered under that Act;

(D) the State insurance authority of the State in which an insurance company is domi-
ciled, with respect to the insurance activities and activities that are incidental to such in-
surance activities of an insurance company that is subject to supervision by the State in-
surance authority under State insurance law; and

(E) the Federal Housing Finance Agency, with respect to Federal Home Loan Banks
or the Federal Home Loan Bank System, and with respect to the Federal National Mort-
gage Association or the Federal Home Loan Mortgage Corporation.

(13) PRUDENTIAL STANDARDS.—The term “prudential standards” means enhanced super-
vision and regulatory standards developed by the Board of Governors under section 165.

(14) SECRETARY.—The term “Secretary” means the Secretary of the Treasury.

(15) SECURITIES TERMS.—The—

(A) terms “broker”, “dealer”, “issuer”, “nationally recognized statistical rating organi-
zation”, “security”, and “securities laws” have the same meanings as in section 3 of the
Securities Exchange Act of 1934 (15 U.S.C. 78c¢);

(B) term “investment adviser” has the same meaning as in section 202 of the Invest-
ment Advisers Act of 1940 (15 U.S.C. 80b-2); and

(C) term “investment company” has the same meaning as in section 3 of the Invest-
ment Company Act of 1940 (15 U.S.C. 80a-3).

(16) STATE.—The term “State” means any State, commonwealth, territory, or possession
of the United States, the District of Columbia, the Commonwealth of Puerto Rico, the Com-
monwealth of the Northern Mariana Islands, American Samoa, Guam, or the United States
Virgin Islands.

(17) TRANSFER DATE.—The term “transfer date” means the date established under section
311.

(18) OTHER INCORPORATED DEFINITIONS.—

(A) FEDERAL DEPOSIT INSURANCE ACT.—The terms “bank”, “bank holding company”,
“control”, “deposit”, “depository institution”, “Federal depository institution”, “Federal sav-
ings association”, “foreign bank”, “including”, “insured branch”, “insured depository institu-
tion”, “national member bank”, “national nonmember bank”, “savings association”, “State
bank”, “State depository institution”, “State member bank”, “State nonmember bank”,
“State savings association”, and “subsidiary” have the same meanings as in section 3 of
the Federal Deposit Insurance Act (12 U.S.C. 1813).

(B) HOLDING COMPANIES.—The term—

(1) “bank holding company” has the same meaning as in section 2 of the Bank
Holding Company Act of 1956 (12 U.S.C. 1841);

(i1) “financial holding company” has the same meaning as in section 2(p) of the
Bank Holding Company Act of 1956 (12 U.S.C. 1841(p)); and
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(iii) “savings and loan holding company” has the same meaning as in section 10
of the Home Owners’ Loan Act (12 U.S.C. 1467a(a)).

TITLE I—FINANCIAL STABILITY

Subtitle B—Office of Financial Research

SEC. 152. OFFICE OF FINANCIAL RESEARCH ESTABLISHED.

(a) ESTABLISHMENT.—There is established within the Department of the Treasury the Office
of Financial Research.

(b) DIRECTOR.—

(1) IN GENERAL.—The Office shall be headed by a Director, who shall be appointed by the
President, by and with the advice and consent of the Senate.

(2) TERM OF SERVICE.—The Director shall serve for a term of 6 years, except that, in the
event that a successor is not nominated and confirmed by the end of the term of service of
a Director, the Director may continue to serve until such time as the next Director is appointed
and confirmed.

Seh (d3)1EXECUTIVE LEVEL.—The Director shall be compensated at Level III of the Executive

chedule.

(4) PROHIBITION ON DUAL SERVICE.—The individual serving in the position of Director may
not, during such service, also serve as the head of any financial regulatory agency.

(5) RESPONSIBILITIES, DUTIES, AND AUTHORITY.—The Director shall have sole discretion in
the manner in which the Director fulfills the responsibilities and duties and exercises the au-
thorities described in this subtitle.

(¢c) BUDGET.—The Director, in consultation with the Chairperson, shall establish the annual
budget of the Office.

(d) OFFICE PERSONNEL.—

(1) IN GENERAL.—The Director, in consultation with the Chairperson, may fix the number
of, and appoint and direct, all employees of the Office.

(2) COMPENSATION.—The Director, in consultation with the Chairperson, shall fix, adjust,
and administer the pay for all employees of the Office, without regard to chapter 51 or sub-
chapter III of chapter 53 of title 5, United States Code, relating to classification of positions
and General Schedule pay rates.

(3) COMPARABILITY.—Section 1206(a) of the Financial Institutions Reform, Recovery, and
Enforcement Act of 1989 (12 U.S.C. 1833b(a)) is amended—

(A) by striking “Finance Board,” and inserting “Finance Board, the Office of Financial

Research, and the [Bureau of Consumer Financial Protection] Consumer Financial Protec-

tion Bureau”; and

(B) by striking “and the Office of Thrift Supervision,”.

(4) SENIOR EXECUTIVES.—Section 3132(a)(1)(D) of title 5, United States Code, is amended
by striking “and the National Credit Union Administration;” and inserting “the National Cred-
it Union Administration, the [Bureau of Consumer Financial Protection] Consumer Financial
Protection Bureau, and the Office of Financial Research;”.

(e) ASSISTANCE FROM FEDERAL AGENCIES.—Any department or agency of the United States
may provide to the Office and any special advisory, technical, or professional committees appointed
by the Office, such services, funds, facilities, staff, and other support services as the Office may
determine advisable. Any Federal Government employee may be detailed to the Office without re-
imbursement, and such detail shall be without interruption or loss of civil service status or privi-
ege.

(f) PROCUREMENT OF TEMPORARY AND INTERMITTENT SERVICES.—The Director may procure
temporary and intermittent services under section 3109(b) of title 5, United States Code, at rates
for individuals which do not exceed the daily equivalent of the annual rate of basic pay prescribed
for Level V of the Executive Schedule under section 5316 of such title.
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(g) POST-EMPLOYMENT PROHIBITIONS.—The Secretary, with the concurrence of the Director of
the Office of Government Ethics, shall issue regulations prohibiting the Director and any employee
of the Office who has had access to the transaction or position data maintained by the Data Center
or other business confidential information about financial entities required to report to the Office
from being employed by or providing advice or consulting services to a financial company, for a
period of 1 year after last having had access in the course of official duties to such transaction
or position data or business confidential information, regardless of whether that entity is required
to report to the Office. For employees whose access to business confidential information was lim-
ited, the regulations may provide, on a case-by-case basis, for a shorter period of post-employment
prohibition, provided that the shorter period does not compromise business confidential informa-
tion.

(h) TECHNICAL AND PROFESSIONAL ADVISORY COMMITTEES.—The Office, in consultation with
the Chairperson, may appoint such special advisory, technical, or professional committees as may
be useful in carrying out the functions of the Office, and the members of such committees may
be staff of the Office, or other persons, or both.

(i) FELLOwsSHIP PROGRAM.—The Office, in consultation with the Chairperson, may establish
and maintain an academic and professional fellowship program, under which qualified academics
and professionals shall be invited to spend not longer than 2 years at the Office, to perform re-
search and to provide advanced training for Office personnel.

(j) EXECUTIVE SCHEDULE COMPENSATION.—Section 5314 of title 5, United States Code, is
amended by adding at the end the following new item:“Director of the Office of Financial Re-
search.”.

* * & * & * *

TITLE XCONSUMER FINANCIAL PROTECTION BUREAU—
[BUREAU OF CONSUMER FINANCIAL PROTECTIONI
CONSUMER FINANCIAL PROTECTION BUREAU

Subtitle AConsumer Financial Protection Bureau—[Bureau of
Consumer Financial Protection] Consumer Financial Pro-
tection Bureau

SEC. 1001. SHORT TITLE.
This title may be cited as the “Consumer Financial Protection Act of 2010”.

SEC. 1011. ESTABLISHMENT OF THE [BUREAU OF CONSUMER FINANCIAL PROTECTION] CONSUMER FI-
NANCIAL PROTECTION BUREAU.

(a) BUREAU ESTABLISHED.—There is established in the Federal Reserve System, an inde-
pendent bureau to be known as the “[Bureau of Consumer Financial Protection] Consumer Finan-
cial Protection Bureau”, which shall regulate the offering and provision of consumer financial prod-
ucts or services under the Federal consumer financial laws. The Bureau shall be considered an Ex-
ecutive agency, as defined in section 105 of title 5, United States Code. Except as otherwise pro-
vided expressly by law, all Federal laws dealing with public or Federal contracts, property, works,
officers, employees, budgets, or funds, including the provisions of chapters 5 and 7 of title 5, shall
apply to the exercise of the powers of the Bureau.

(b) DIRECTOR AND DEPUTY DIRECTOR.—

(1) IN GENERAL.—There is established the position of the Director, who shall serve as the
head of the Bureau.

(2) APPOINTMENT.—Subject to paragraph (3), the Director shall be appointed by the Presi-
dent, by and with the advice and consent of the Senate.

(3) QUALIFICATION.—The President shall nominate the Director from among individuals
who are citizens of the United States.
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(4) COMPENSATION.—The Director shall be compensated at the rate prescribed for level II
of the Executive Schedule under section 5313 of title 5, United States Code.
(5) DEPUTY DIRECTOR.—There is established the position of Deputy Director, who shall—
(A) be appointed by the Director; and
(B) serve as acting Director in the absence or unavailability of the Director.
(c) TERM.—
(1) IN GENERAL.—The Director shall serve for a term of 5 years.
(2) EXPIRATION OF TERM.—An individual may serve as Director after the expiration of the
term for which appointed, until a successor has been appointed and qualified.
(3) REMOVAL FOR CAUSE.—The President may remove the Director for inefficiency, neglect
of duty, or malfeasance in office.

(d) SERVICE RESTRICTION.—No Director or Deputy Director may hold any office, position, or
employment in any Federal reserve bank, Federal home loan bank, covered person, or service pro-
vider during the period of service of such person as Director or Deputy Director.

(e) OFFICES.—The principal office of the Bureau shall be in the District of Columbia. The Direc-
tor may establish regional offices of the Bureau, including in cities in which the Federal reserve
banks, or branches of such banks, are located, in order to carry out the responsibilities assigned
to the Bureau under the Federal consumer financial laws.

() NAME USE REQUIREMENT.—The Consumer Financial Protection Bureau shall refer to itself
in any public communication, including on any website, as the “Consumer Financial Protection Bu-
reau” or the “CFPB”.

SEC. 1012. EXECUTIVE AND ADMINISTRATIVE POWERS.

(a) POWERS OF THE BUREAU.—The Bureau is authorized to establish the general policies of the
Bureau with respect to all executive and administrative functions, including—

(1) the establishment of rules for conducting the general business of the Bureau, in a man-
ner not inconsistent with this title;

(2) to bind the Bureau and enter into contracts;

(3) directing the establishment and maintenance of divisions or other offices within the
Bureau, in order to carry out the responsibilities under the Federal consumer financial laws,
and to satisfy the requirements of other applicable law;

(4) to coordinate and oversee the operation of all administrative, enforcement, and re-
search activities of the Bureau;

(5) to adopt and use a seal;

(6) to determine the character of and the necessity for the obligations and expenditures
of the Bureau;

(7) the appointment and supervision of personnel employed by the Bureau;

(8) the distribution of business among personnel appointed and supervised by the Director
and among administrative units of the Bureau;

(9) the use and expenditure of funds;

(10) implementing the Federal consumer financial laws through rules, orders, guidance, in-
terpretations, statements of policy, examinations, and enforcement actions; and

(11) performing such other functions as may be authorized or required by law.

(b) DELEGATION OF AUTHORITY.—The Director of the Bureau may delegate to any duly author-
ized employee, representative, or agent any power vested in the Bureau by law.

(¢) OFFICE RESPONSIBILITIES.—Notwithstanding subsections (a) and (b), section 1013(a), and
any other provision of law, with respect to the specific functional units and offices described under
subsections (b), (c), (d), (e), (g), and (h) of section 1013 and the advisory boards described under
section 1014, the Director—

(1) shall ensure that such functional units, offices, and boards perform the functions, duties,
and coordination assigned to them under the applicable provision of section 1013 or 1014; and

(2) may not reorganize or rename such units, offices, and boards in a manner not provided
for under the applicable provision of section 1013 or 1014.

[(©)] (d) AUTONOMY OF THE BUREAU.—

(1) COORDINATION WITH THE BOARD OF GOVERNORS.—Notwithstanding any other provision
of law applicable to the supervision or examination of persons with respect to Federal con-
sumer financial laws, the Board of Governors may delegate to the Bureau the authorities to
examine persons subject to the jurisdiction of the Board of Governors for compliance with the
Federal consumer financial laws.
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(2) AuroNomy.—Notwithstanding the authorities granted to the Board of Governors under
the Federal Reserve Act, the Board of Governors may not—

(A) intervene in any matter or proceeding before the Director, including examinations
or enforcement actions, unless otherwise specifically provided by law;

(B) appoint, direct, or remove any officer or employee of the Bureau; or

(C) merge or consolidate the Bureau, or any of the functions or responsibilities of the

Bureau, with any division or office of the Board of Governors or the Federal reserve banks.

(3) RULES AND ORDERS.—No rule or order of the Bureau shall be subject to approval or
review by the Board of Governors. The Board of Governors may not delay or prevent the
issuance of any rule or order of the Bureau.

(4) RECOMMENDATIONS AND TESTIMONY.—No officer or agency of the United States shall
have any authority to require the Director or any other officer of the Bureau to submit legisla-
tive recommendations, or testimony or comments on legislation, to any officer or agency of the
United States for approval, comments, or review prior to the submission of such recommenda-
tions, testimony, or comments to the Congress, if such recommendations, testimony, or com-
ments to the Congress include a statement indicating that the views expressed therein are
those of the Director or such officer, and do not necessarily reflect the views of the Board of
Governors or the President.

(5) CLARIFICATION OF AUTONOMY OF THE BUREAU IN LEGAL PROCEEDINGS.—The Bureau
shall not be liable under any provision of law for any action or inaction of the Board of Gov-
ernors, and the Board of Governors shall not be liable under any provision of law for any ac-
tion or inaction of the Bureau.

SEC. 1013. ADMINISTRATION.
(a) PERSONNEL.—
(1) APPOINTMENT.—

(A) IN GENERAL.—The Director may fix the number of, and appoint and direct, all em-
ployees of the Bureau, in accordance with the applicable provisions of title 5, United States
Code.

(B) EMPLOYEES OF THE BUREAU.—The Director is authorized to employ attorneys, com-
pliance examiners, compliance supervision analysts, economists, statisticians, and other
employees as may be deemed necessary to conduct the business of the Bureau. Unless oth-
erwise provided expressly by law, any individual appointed under this section shall be an
employee as defined in section 2105 of title 5, United States Code, and subject to the provi-
sions of such title and other laws generally applicable to the employees of an Executive
agency.

(C) WAIVER AUTHORITY.—

(i) IN GENERAL.—In making any appointment under subparagraph (A), the Direc-
tor may waive the requirements of chapter 33 of title 5, United States Code, and the
regulations implementing such chapter, to the extent necessary to appoint employees
on terms and conditions that are consistent with those set forth in section 11(1) of the
Federal Reserve Act (12 U.S.C. 248(1)), while providing for—

(I) fair, credible, and transparent methods of establishing qualification re-
quirements for, recruitment for, and appointments to positions;

(II) fair and open competition and equitable treatment in the consideration
and selection of individuals to positions;

(ITI) fair, credible, and transparent methods of assigning, reassigning, detail-
ing, transferring, and promoting employees.

(ii) VETERANS PREFERENCES.—In implementing this subparagraph, the Director
shall comply with the provisions of section 2302(b)(11), regarding veterans’ preference
requirements, in a manner consistent with that in which such provisions are applied
under chapter 33 of title 5, United States Code. The authority under this subpara-
graph to waive the requirements of that chapter 33 shall expire 5 years after the date
of enactment of this Act.

(D) DUTY TO PROVIDE ADEQUATE STAFFING.—The Director shall ensure that the specific
functional units and offices described under subsections (b), (c), (d), (e), (g), and (h) of sec-
tion 1013, as well as other units and offices with supervisory and enforcement duties, are
provided with sufficient staff to carry out the functions, duties, and coordination of those
units and offices.
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(E) LIMITATION ON POLITICAL APPOINTEES.—

(i) IN GENERAL.—In appointing employees of the Bureau who are political ap-
pointees, the Director shall ensure that the number and duties of such political ap-
pointees are as similar as possible to those of the other Federal primary financial regu-
latory agencies.

(it) POLITICAL APPOINTEES DEFINED.—For purposes of this subparagraph, the term
“political appointee” means an employee who holds—

1) a position which has been excepted from the competitive service by reason
of its confidential, policy-determining, policy-making, or policy-advocating char-
acter;

(Il) a position in the Senior Executive Service as a noncareer appointee (as
such term is defined in section 3132(a) of title 5, United States Code); or

(III) a position under the Executive Schedule (subchapter II of chapter 53 of
title 5, United States Code).

(2) COMPENSATION.—Notwithstanding any otherwise applicable provision of title 5, United
States Code, concerning compensation, including the provisions of chapter 51 and chapter 53,
the following provisions shall apply with respect to employees of the Bureau:

(A) The rates of basic pay for all employees of the Bureau may be set and adjusted
by the Director.

(B) The Director shall at all times provide compensation (including benefits) to each
class of employees that, at a minimum, are comparable to the compensation and benefits
then being provided by the Board of Governors for the corresponding class of employees.

(C) All such employees shall be compensated (including benefits) on terms and condi-
tions that are consistent with the terms and conditions set forth in section 11(l) of the Fed-
eral Reserve Act (12 U.S.C. 248(1)).

(3) BUREAU PARTICIPATION IN FEDERAL RESERVE SYSTEM RETIREMENT PLAN AND FEDERAL
RESERVE SYSTEM THRIFT PLAN.—

(%) EMPLOYEE ELECTION.—Employees appointed to the Bureau may elect to participate
in either—

(i) both the Federal Reserve System Retirement Plan and the Federal Reserve
System Thrift Plan, under the same terms on which such participation is offered to
employees of the Board of Governors who participate in such plans and under the
terms and conditions specified under section 1064(i)(1)(C); or

(i1) the Civil Service Retirement System under chapter 83 of title 5, United States
Code, or the Federal Employees Retirement System under chapter 84 of title 5, United
States Code, if previously covered under one of those Federal employee retirement sys-
tems.

(B) ELECTION PERIOD.—Bureau employees shall make an election under this para-
graph not later than 1 year after the date of appointment by, or transfer under subtitle
F to, the Bureau. Participation in, and benefit accruals under, any other retirement plan
established or maintained by the Federal Government shall end not later than the date
on which participation in, and benefit accruals under, the Federal Reserve System Retire-
ment Plan and Federal Reserve System Thrift Plan begin.

(C) EMPLOYER CONTRIBUTION.—The Bureau shall pay an employer contribution to the
Federal Reserve System Retirement Plan, in the amount established as an employer con-
tribution under the Federal Employees Retirement System, as established under chapter
84 of title 5, United States Code, for each Bureau employee who elects to participate in
the Federal Reserve System Retirement Plan. The Bureau shall pay an employer contribu-
tion to the Federal Reserve System Thrift Plan for each Bureau employee who elects to
participate in such plan, as required under the terms of such plan.

(D) CONTROLLED GROUP STATUS.—The Bureau is the same employer as the Federal Re-
serve System (as comprised of the Board of Governors and each of the 12 Federal reserve
banks prior to the date of enactment of this Act) for purposes of subsections (b), (c), (m),
and (o) of section 414 of the Internal Revenue Code of 1986, (26 U.S.C. 414).

(4) LABOR-MANAGEMENT RELATIONS.—Chapter 71 of title 5, United States Code, shall apply
to the Bureau and the employees of the Bureau.

(5) AGENCY OMBUDSMAN.—

(A) ESTABLISHMENT REQUIRED.—Not later than 180 days after the designated transfer
date, the Bureau shall appoint an ombudsman.
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(B) DuTtiEs oF oMBUDSMAN.—The ombudsman appointed in accordance with subpara-
graph (A) shall—

(i) act as a liaison between the Bureau and any affected person with respect to
any problem that such party may have in dealing with the Bureau, resulting from the
regulatory activities of the Bureau; and

(i1) assure that safeguards exist to encourage complainants to come forward and
preserve confidentiality.

(b) SPECIFIC FUNCTIONAL UNITS.—

(1) RESEARCH.—The Director shall establish a unit whose functions shall include research-
ing, analyzing, and reporting on—

(A) developments in markets for consumer financial products or services, including
market areas of alternative consumer financial products or services with high growth rates
and areas of risk to consumers;

(B) access to fair and affordable credit for traditionally underserved communities;

(C) consumer awareness, understanding, and use of disclosures and communications
regarding consumer financial products or services;

(D) consumer awareness and understanding of costs, risks, and benefits of consumer
financial products or services;

(E) consumer behavior with respect to consumer financial products or services, includ-
ing performance on mortgage loans; and

(F) experiences of traditionally underserved consumers, including un-banked and
under-banked consumers.

(2) COMMUNITY AFFAIRS.—The Director shall establish a unit whose functions shall include
providing information, guidance, and technical assistance regarding the offering and provision
of consumer financial products or services to traditionally underserved consumers and commu-
nities.

(3) COLLECTING AND TRACKING COMPLAINTS.—

(A) IN GENERAL.—The Director shall establish a unit whose functions shall include es-
tablishing a single, toll-free telephone number, a publicly available website, and a publicly
available database or utilizing an existing publicly available database to facilitate the cen-
tralized collection of, monitoring of, and response to consumer complaints regarding con-
sumer financial products or services. The Director shall coordinate with the Federal Trade
Commission or other Federal agencies to route complaints to such agencies, where appro-
priate. The Director shall ensure that the landing page of the main website of the Bureau
contains a clear and conspicuous hyperlink to the consumer complaint publicly available
database described in this subparagraph and shall ensure that such publicly available
database is user-friendly and in plain writing (as such term is defined in the Plain Writing
Act of 2010). The Director shall ensure that all information on the website or the publicly
available database that explains how to file a complaint with the Bureau, as well as all
reports of the Bureau with respect to information contained in the publicly available data-
base, shall be provided in each of the 5 most commonly spoken languages, other than
English, in the United States, as determined by the Bureau of the Census on an ongoing
basis, and in formats accessible to individuals with hearing or vision impairments.

(B) ROUTING CALLS TO STATES.—To the extent practicable, State agencies may receive
appropriate complaints from the systems established under subparagraph (A), if—

(i) the State agency system has the functional capacity to receive calls or elec-
tronic reports routed by the Bureau systems;

(i) the State agency has satisfied any conditions of participation in the system
that the Bureau may establish, including treatment of personally identifiable informa-
tion and sharing of information on complaint resolution or related compliance proce-
dures and resources; and

(iii) participation by the State agency includes measures necessary to provide for
protection of personally identifiable information that conform to the standards for pro-
tection of the confidentiality of personally identifiable information and for data integ-
rity and security that apply to the Federal agencies described in subparagraph (D).
(C) REPORTS TO THE CONGRESS.—The Director shall present an annual report to Con-

gress not later than March 31 of each year on the complaints received by the Bureau in

the prior year regarding consumer financial products and services. Such report shall in-
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clude information and analysis about complaint numbers, complaint types, and, where ap-

plicable, information about resolution of complaints.

(D) DATA SHARING REQUIRED.—To facilitate preparation of the reports required under
subparagraph (C), supervision and enforcement activities, and monitoring of the market
for consumer financial products and services, the Bureau shall share consumer complaint
information with prudential regulators, the Federal Trade Commission, other Federal
agencies, and State agencies, subject to the standards applicable to Federal agencies for
protection of the confidentiality of personally identifiable information and for data security
and integrity. The prudential regulators, the Federal Trade Commission, and other Fed-
eral agencies shall share data relating to consumer complaints regarding consumer finan-
cial products and services with the Bureau, subject to the standards applicable to Federal
agencies for protection of confidentiality of personally identifiable information and for data
security and integrity.

(E) PUBLIC AVAILABILITY OF INFORMATION.—

(i) IN GENERAL.—The Director shall—

B () make all consumer complaints available to the public on a website of the

ureau;
(II) place a clear and conspicuous hyperlink on the landing page of the main
website of the Bureau to the website described under subclause (I); and
(I11) ensure that such website—
(aa) is searchable and sortable by both consumer financial product or serv-
ice and by covered person; and
(bb) 1s user-friendly and written in plain language.

(it) INCLUSION OF COMPLAINTS SUBMITTED WITH INQUIRIES.—For purposes of clause
(1), in addition to all complaints described under subparagraph (A), consumer com-
plaints shall include any complaints submitted with, or as part of, an inquiry described
under section 1034.

(iii)) REMOVAL OF PERSONALLY IDENTIFIABLE INFORMATION.—In making the infor-
mation described under clause (i) available to the public, the Director shall remove all
personally identifiable information.

(c) OFFICE OF FAIR LENDING AND EQUAL OPPORTUNITY.—

(1) EsSTABLISHMENT.—The Director shall establish within the Bureau the Office of Fair
Lending and Equal Opportunity.

(2) FuncTtions.—The [Office of Fair Lending and Equal Opportunity shall have such pow-
ers and duties as the Director may delegate to the Office, includingl powers and duties of the
Office of Fair Lending and Equal Opportunity shall include—

(A) providing oversight and enforcement of Federal laws intended to ensure the fair,
equitable, and nondiscriminatory access to credit for both individuals and communities
that are enforced by the Bureau, including the Equal Credit Opportunity Act and the
Home Mortgage Disclosure Act;

(B) coordinating fair lending efforts of the Bureau with other Federal agencies and
State regulators, as appropriate, to promote consistent, efficient, and effective enforcement
of Federal fair lending laws;

(C) working with private industry, fair lending, civil rights, consumer and community
advocates on the promotion of fair lending compliance and education; [and]

(D) providing annual reports to Congress on the efforts of the Bureau to fulfill its fair
lending mandatel.];

(E) implementing the Bureau’s enforcement and supervisory authority with respect to
fair lending laws; and

(F) such additional powers and duties as the Director may determine appropriate.

(3) ADMINISTRATION OF OFFICE.—There is established the position of Assistant Director of
the Bureau for Fair Lending and Equal Opportunity, who—

(A) shall be appointed by the Director; and

(B) shall carry out such duties as the Director may delegate to such Assistant Direc-
tor.

(d) OFFICE OF FINANCIAL EDUCATION.—

(1) ESTABLISHMENT.—The Director shall establish an Office of Financial Education, which
shall be responsible for developing and implementing initiatives intended to educate and em-
power consumers to make better informed financial decisions.
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(2) OTHER DUTIES.—The Office of Financial Education shall develop and implement a
strategy to improve the financial literacy of consumers that includes measurable goals and ob-
jectives, in consultation with the Financial Literacy and Education Commission, consistent
with the National Strategy for Financial Literacy, through activities including providing oppor-
tunities for consumers to access—

(A) financial counseling, including community-based financial counseling, where prac-
ticable;

(B) information to assist with the evaluation of credit products and the understanding
of credit histories and scores;

(C) savings, borrowing, and other services found at mainstream financial institutions;

(D) activities intended to—

(i) prepare the consumer for educational expenses and the submission of financial
aid applications, and other major purchases;

(i1) reduce debt; and

(ii1) improve the financial situation of the consumer;

(E) assistance in developing long-term savings strategies; and
(F) wealth building and financial services during the preparation process to claim
earned income tax credits and Federal benefits.

(8) COORDINATION.—The Office of Financial Education shall coordinate with other units
within the Bureau in carrying out its functions, including—

(A) working with the Community Affairs Office to implement the strategy to improve
financial literacy of consumers; and

(B) working with the research unit established by the Director to conduct research re-
lated to consumer financial education and counseling.

(4) REPORT.—Not later than 24 months after the designated transfer date, and annually
thereafter, the Director shall submit a report on its financial literacy activities and strategy
to improve financial literacy of consumers to—

(A) the Committee on Banking, Housing, and Urban Affairs of the Senate; and
(B) the Committee on Financial Services of the House of Representatives.
(5) MEMBERSHIP IN FINANCIAL LITERACY AND EDUCATION COMMISSION.—Section 513(c)(1) of
the Financial Literacy and Education Improvement Act (20 U.S.C. 9702(c)(1)) is amended—
(A) in subparagraph (B), by striking “and” at the end;
(B) by redesignating subparagraph (C) as subparagraph (D); and
(C) by inserting after subparagraph (B) the following new subparagraph:
“(C) the Director of the [Bureau of Consumer Financial Protection] Consumer Finan-
cial Protection Bureau; and”.

(6) CONFORMING AMENDMENT.—Section 513(d) of the Financial Literacy and Education Im-
provement Act (20 U.S.C. 9702(d)) is amended by adding at the end the following: “The Direc-
tor of the [Bureau of Consumer Financial Protection] Consumer Financial Protection Bureau
shall serve as the Vice Chairman.”.

(7) STUDY AND REPORT ON FINANCIAL LITERACY PROGRAM.—

(A) IN GENERAL.—The Comptroller General of the United States shall conduct a study
to identify—

(1) the feasibility of certification of persons providing the programs or performing
the activities described in paragraph (2), including recognizing outstanding programs,
and developing guidelines and resources for community-based practitioners, includ-
ing—

(I) a potential certification process and standards for certification;
(IT) appropriate certifying entities;

(ITI) resources required for funding such a process; and

(IV) a cost-benefit analysis of such certification;

(ii) technological resources intended to collect, analyze, evaluate, or promote finan-
cial literacy and counseling programs;

(ii1) effective methods, tools, and strategies intended to educate and empower con-
sumers about personal finance management; and

(iv) recommendations intended to encourage the development of programs that ef-
fectively improve financial education outcomes and empower consumers to make bet-
ter informed financial decisions based on findings.
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(B) REPORT.—Not later than 1 year after the date of enactment of this Act, the Comp-
troller General of the United States shall submit a report on the results of the study con-
ducted under this paragraph to the Committee on Banking, Housing, and Urban Affairs
of the Senate and the Committee on Financial Services of the House of Representatives.

(e) OFFICE OF SERVICE MEMBER AFFAIRS.—

(1) IN GENERAL.—The Director shall establish an Office of Service Member Affairs, which
shall be responsible for developing and implementing initiatives for service members and their
families intended to—

(A) educate and empower service members and their families to make better informed
decisions regarding consumer financial products and services;

(B) coordinate with the unit of the Bureau established under subsection (b)(3), in order
to monitor complaints by service members and their families and responses to those com-
plaints by the Bureau or other appropriate Federal or State agency; and

(C) coordinate efforts among Federal and State agencies, as appropriate, regarding
consumer protection measures relating to consumer financial products and services offered
to, or used by, service members and their families.

(2) COORDINATION.—

(A) REGIONAL SERVICES.—The Director is authorized to assign employees of the Bu-
reau as may be deemed necessary to conduct the business of the Office of Service Member
Affairs, including by establishing and maintaining the functions of the Office in regional
offices of the Bureau located near military bases, military treatment facilities, or other
similar military facilities.

(B) AGREEMENTS.—The Director is authorized to enter into memoranda of under-
standing and similar agreements with the Department of Defense, including any branch
or agency as authorized by the department, in order to carry out the business of the Office
of Service Member Affairs.

(3) DEFINITION.—As used in this subsection, the term “service member” means any mem-
ber of the United States Armed Forces and any member of the National Guard or Reserves.
(f) TIMING.—The Office of Fair Lending and Equal Opportunity, the Office of Financial Edu-

cation, and the Office of Service Member Affairs shall each be established not later than 1 year
after the designated transfer date.
(g) OFFICE OF FINANCIAL PROTECTION FOR OLDER AMERICANS.—

(1) ESTABLISHMENT.—Before the end of the 180-day period beginning on the designated
transfer date, the Director shall establish the Office of Financial Protection for Older Ameri-
cans, the functions of which shall include activities designed to facilitate the financial literacy
of individuals who have attained the age of 62 years or more (in this subsection, referred to
as “seniors”) on protection from unfair, deceptive, and abusive practices and on current and
future financial choices, including through the dissemination of materials to seniors on such
topics.

(2) AsSISTANT DIRECTOR.—The Office of Financial Protection for Older Americans (in this
subsection referred to as the “Office”) shall be headed by an assistant director.

(3) DuTiEs.—The Office shall—

(A) develop goals for programs that provide seniors financial literacy and counseling,
including programs that—

(i) help seniors recognize warning signs of unfair, deceptive, or abusive practices,
protect themselves from such practices;

(i) provide one-on-one financial counseling on issues including long-term savings
and later-life economic security; and

(iii) provide personal consumer credit advocacy to respond to consumer problems
caused by unfair, deceptive, or abusive practices;

(B) monitor certifications or designations of financial advisors who advise seniors and
alert the Commission and State regulators of certifications or designations that are identi-
fied as unfair, deceptive, or abusive;

(C) not later than 18 months after the date of the establishment of the Office, submit
to Congress and the Commission any legislative and regulatory recommendations on the
best practices for—

(i) disseminating information regarding the legitimacy of certifications of financial
advisers who advise seniors;
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(i1) methods in which a senior can identify the financial advisor most appropriate
for the senior’s needs; and

(iii) methods in which a senior can verify a financial advisor’s credentials;
(D) conduct research to identify best practices and effective methods, tools, technology

and strategies to educate and counsel seniors about personal finance management with a

focus on—

(i) protecting themselves from unfair, deceptive, and abusive practices;
(i1) long-term savings; and
(ii1) planning for retirement and long-term care;
(E) coordinate consumer protection efforts of seniors with other Federal agencies and
State regulators, as appropriate, to promote consistent, effective, and efficient enforcement;
and
(F) work with community organizations, non-profit organizations, and other entities
that are involved with educating or assisting seniors (including the National Education
and Resource Center on Women and Retirement Planning).

(h) AppLICATION OF FACA.—Notwithstanding any provision of the Federal Advisory Committee
Act (5 U.S.C. App.), such Act shall apply to each advisory committee of the Bureau and each sub-
committee of such an advisory committee.

(i) ADDITIONAL REPORT INFORMATION ON CONSUMER SAVINGS.—In issuing each report required
under section 502(d) of the Credit CARD Act of 2009, the Bureau shall include a numerical estimate
of the amount that such Act has saved consumers in fees impacted by such Act, relative to the level
of such fees prior to the enactment of such Act.

(j) OFFICE OF STUDENTS AND YOUNG CONSUMERS.—

(1) IN GENERAL.—The Director shall, not later than the end of the 60-day period beginning
on the date of enactment of this section, establish an Office of Students and Young Consumers,
which shall work to empower students, young people, and their families to make more informed
financial decisions about saving and paying for college, accessing safer and more affordable fi-
nancial products and services, all matters related to private education loans (as defined under
section 1035(e)), and repaying student loan debt, including private education loans.

(2) HEAD OF THE OFFICE.—The head of the Office of Students and Young Consumers shall
be the Assistant Director and Student Loan Ombudsman, and the Assistant Director and Stu-
dent Loan Ombudsman shall carry out all functions established under section 1035 through the
Office of Students and Young Consumers.

(3) SUPERVISORY, ENFORCEMENT, AND REGULATORY MATTERS.—The Office of Students and
Young Consumers shall assist in all supervisory, enforcement, and regulatory matters of the Bu-
reau related to the functions of the Office.

(4) COORDINATION.—The Director shall enter into memoranda of understanding and simi-
lar agreements with the Department of Education and other Federal and State agencies, as ap-
propriate, in order to carry out the business of the Office of Students and Young Consumers.
(k) ADVISORY COMMITTEE REQUIREMENTS.—

(1) QUALIFICATIONS.—In appointing members of any advisory committee, other than the
Consumer Advisory Board, the Director shall ensure that at least /3 of the members represent
the interests of consumers, including experts in consumer protection, fair lending, civil rights,
and representatives of communities that have been significantly impacted by higher-priced mort-
gage loans and other products that resulted in consumer harm.

(2) SELECTION OF MEMBERS REPRESENTING MINORITY-OWNED AND WOMEN-OWNED BUSI-
NESSES.—In appointing members of any advisory committee, the Director shall seek to promote
diversity and inclusion in making appointments, including by appointing individuals who rep-
resent minority-owned and women-owned businesses.

SEC. 1014. CONSUMER ADVISORY BOARD.

(a) ESTABLISHMENT REQUIRED.—The Director shall establish a Consumer Advisory Board to
advise and consult with the Bureau in the exercise of its functions under the Federal consumer
financial laws, and to provide information on emerging practices in the consumer financial products
or services industry, including regional trends, concerns, and other relevant information.

[(b) MEMBERSHIP.—In appointing the members of the Consumer Advisory Board, the Director
shall seek to assemble experts in consumer protection, financial services, community development,
fair lending and civil rights, and consumer financial products or services and representatives of
depository institutions that primarily serve underserved communities, and representatives of com-
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munities that have been significantly impacted by higher-priced mortgage loans, and seek rep-
resentation of the interests of covered persons and consumers, without regard to party affiliation.
Not fewer than 6 members shall be appointed upon the recommendation of the regional Federal
Reserve Bank Presidents, on a rotating basis.]

(b) MEMBERSHIP.—

(1) ]?IZJZALIFICATIONS.—In appointing the members of the Consumer Advisory Board, the Di-
rector snall—

(A) seek to assemble a diverse and inclusive group of experts in consumer protection,
financial services, community development, fair lending and civil rights, and consumer fi-
nancial products or services and representatives of depository institutions that primarily
serve underserved communities, and representatives of communities that have been signifi-
cantly impacted by higher-priced mortgage loans, and seek representation of the interests
of covered persons and consumers, without regard to party affiliation; and

(B) ensure that at least 2/s of the members represent the interests of consumers, includ-
ing experts in consumer protection, fair lending, civil rights, and representatives of commu-
nities that have been significantly impacted by higher-priced mortgage loans and other
products that resulted in consumer harm.

(2) NUMBER OF MEMBERS.—The Director shall appoint not fewer than 25 members to the
Consumer Advisory Board, and not fewer than 6 members shall be appointed upon the rec-
ommendation of the regional Federal Reserve Bank Presidents, on a rotating basis.

(3) MEMBERSHIP RIGHTS AFTER CHARTER CHANGE.—Any change to the charter for the Con-
sumer Advisory Board affecting the membership shall not preclude prior or current members
from applying for consideration to serve on a reconstituted Consumer Advisory Board.

(c) MEETINGS.—The Consumer Advisory Board shall [meet from] meet in person from time to
time at the call of the Director, but, at a minimum, shall meet at least twice in each year. The
Bureau shall provide adequate notice to the members of the Consumer Advisory Board of the time
and date of each meeting, and of any meeting cancellations.

(d) COMPENSATION AND TRAVEL EXPENSES.—Members of the Consumer Advisory Board who
are not full-time employees of the United States shall—

(1) be entitled to receive compensation at a rate fixed by the Director while attending
meetings of the Consumer Advisory Board, including travel time; and

(2) be allowed travel expenses, including transportation and subsistence, while away from
their homes or regular places of business.

(e) INCLUSION OF THE DIRECTOR IN MEETINGS AND ACCESS TO BUREAU STAFF.—With respect
to each in person meeting of the Consumer Advisory Board—

(1) the Director shall attend such meeting in person; and

(2) the Director shall ensure that the members of the Consumer Advisory Board have an
opportunity to meet and engage in person with all appropriate staff and office of the Bureau.

* * * & * k *

SEC. 1016. APPEARANCES BEFORE AND REPORTS TO CONGRESS.

(a) APPEARANCES BEFORE CONGRESS.—The Director of the Bureau shall appear before the
Committee on Banking, Housing, and Urban Affairs of the Senate and the Committee on Financial
Services and the Committee on Energy and Commerce of the House of Representatives at semi-
annual hearings regarding the reports required under subsection (b).

(b) REPORTS REQUIRED.—The Bureau shall, concurrent with each semi-annual hearing referred
to in subsection (a), prepare and submit to the President and to the Committee on Banking, Hous-
ing, and Urban Affairs of the Senate and the Committee on Financial Services and the Committee
on Energy and Commerce of the House of Representatives, a report, beginning with the session
following the designated transfer date. The Bureau may also submit such report to the Committee
on Commerce, Science, and Transportation of the Senate.

(c) CONTENTS.—The reports required by subsection (b) shall include—

(1) a discussion of the significant problems faced by consumers in shopping for or obtaining
consumer financial products or services;

(2) a justification of the budget request of the previous year;

(3) a list of the significant rules and orders adopted by the Bureau, as well as other signifi-
cant initiatives conducted by the Bureau, during the preceding year and the plan of the Bu-
reau for rules, orders, or other initiatives to be undertaken during the upcoming period;
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(4) an analysis of complaints about consumer financial products or services that the Bu-
reau has received and collected in its central database on complaints during the preceding
year;

(5) a list, with a brief statement of the issues, of the public supervisory and enforcement
actions to which the Bureau was a party during the preceding year;

(6) the actions taken regarding rules, orders, and supervisory actions with respect to cov-
ered persons which are not credit unions or depository institutions;

(7) an assessment of significant actions by State attorneys general or State regulators re-
lating to Federal consumer financial law;

c§8) an analysis of the efforts of the Bureau to fulfill the fair lending mission of the Bureau;
[and]

(9) an analysis of the efforts of the Bureau to increase workforce and contracting diversity
consistent with the procedures established by the Office of Minority and Women Inclusion[.];

(10) a list of each memorandum of understanding in effect with the Bureau, any changes
made to a memorandum of understanding since the last report was made under subsection (b),
and a justification for each such change;

(11) with respect to each of the specific functional units and offices established under section
1013—

(A) a detailed description of the activities of the unit or office since the last report was
made under subsection (b); and

(B) an analysis of the efforts of the Bureau to achieve the duties of the unit or office;
and

(12) with respect to each specific functional units and offices established under section 1013,
as well as each other unit and office with supervisory and enforcement duties, a break down
of the number of political and professional career staff assigned to and employed by each unit
or office at the end of the reporting period.

* * * & * *k *

Subtitle C—Specific Bureau Authorities

* * * * * k *

SEC. 1035. [PRIVATE EDUCATION] ASSISTANT DIRECTOR AND STUDENT LOAN OMBUDSMAN.

(a) ESTABLISHMENT.—[The Secretary, in consultation with the Director, shall designate a Pri-
vate Education Loan Ombudsman] The Director shall designate an individual as the Assistant Di-
rector and Student Loan Ombudsman (in this section referred to as the “Ombudsman”) within the
Bureau, to provide timely assistance to borrowers of private education loans.

(b) PuBLIC INFORMATION.—[The Secretary and the Director] The Director shall disseminate in-
formation about the availability and functions of the Ombudsman to borrowers and potential bor-
rowers, as well as institutions of higher education, lenders, guaranty agencies, loan servicers, and
other participants in private education student loan programs.

(c) FuNcTIONS OF OMBUDSMAN.—The Ombudsman designated under this subsection shall—

(1) in accordance with regulations of the Director, receive, review, and attempt to resolve
informally complaints from borrowers of loans described in subsection (a), including, as appro-
priate, attempts to resolve such complaints in collaboration with the Department of Education
and with institutions of higher education, lenders, guaranty agencies, loan servicers, and other
participants in private education loan programs;

(2) not later than 90 days after the designated transfer date, establish a memorandum of
understanding with the student loan ombudsman established under section 141(f) of the High-
er Education Act of 1965 (20 U.S.C. 1018(f)), to ensure coordination in providing assistance
to and serving borrowers seeking to resolve complaints related to their private education or
Federal student loans;

1 (3) compile and analyze data on borrower complaints regarding private education loans;
an

(4) make appropriate recommendations to the Director, the Secretary, the Secretary of
Education, the Committee on Banking, Housing, and Urban Affairs and the Committee on
Health, Education, Labor, and Pensions of the Senate and the Committee on Financial Serv-
ices and the Committee on Education and Labor of the House of Representatives.
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(d) ANNUAL REPORTS.—

(1) IN GENERAL.—The Ombudsman shall prepare an annual report that describes the ac-
tivities, and evaluates the effectiveness of the Ombudsman during the preceding year.

(2) SUBMISSION.—The report required by paragraph (1) shall be submitted on the same
date annually to the Director, the Secretary, the Secretary of Education, the Committee on
Banking, Housing, and Urban Affairs and the Committee on Health, Education, Labor, and
Pensions of the Senate and the Committee on Financial Services and the Committee on Edu-
cation and Labor of the House of Representatives.

(e) DEFINITIONS.—For purposes of this section, the terms “private education loan” and “institu-
tion of higher education” have the same meanings as in section 140 of the Truth in Lending Act
(15 U.S.C. 1650).

TITLE XIV—MORTGAGE REFORM AND ANTI-PREDATORY
LENDING ACT

SEC. 1400. SHORT TITLE; DESIGNATION AS ENUMERATED CONSUMER LAW.

éa) SHORT TITLE.—This title may be cited as the “Mortgage Reform and Anti-Predatory Lend-
ing Act”.

(b) DESIGNATION AS ENUMERATED CONSUMER LAW UNDER THE PURVIEW OF THE [BUREAU OF
CONSUMER FINANCIAL PROTECTION] CONSUMER FINANCIAL PROTECTION BUREAU.—Subtitles A, B,
C, and E and sections 1471, 1472, 1475, and 1476, and the amendments made by such subtitles
and sections, shall be enumerated consumer laws, as defined in section 1002, and come under the
purview of the [Bureau of Consumer Financial Protection] Consumer Financial Protection Bureau
for purposes of title X, including the transfer of functions and personnel under subtitle F of title
X and the savings provisions of such subtitle.

(c) REGULATIONS; EFFECTIVE DATE.—

(1) REGULATIONS.—The regulations required to be prescribed under this title or the
amendments made by this title shall—

(A) be prescribed in final form before the end of the 18-month period beginning on the
designated transfer date; and

(B) take effect not later than 12 months after the date of issuance of the regulations
in final form.

(2) EFFECTIVE DATE ESTABLISHED BY RULE.—Except as provided in paragraph (3), a section,
or provision thereof, of this title shall take effect on the date on which the final regulations
implementing such section, or provision, take effect.

(3) EFFECTIVE DATE.—A section of this title for which regulations have not been issued on
the date that is 18 months after the designated transfer date shall take effect on such date.

* * & & *k k *

ALTERNATIVE MORTGAGE TRANSACTION PARITY ACT OF 1982

TITLE VIII—ALTERNATIVE MORTGAGE TRANSACTIONS

* * & & *k k *

ALTERNATIVE MORTGAGE AUTHORITY.

SEC. 804. (a) In order to prevent discrimination against State-chartered depository institutions,
and other nonfederally chartered housing creditors, with respect to making, purchasing, and en-
forcing alternative mortgage transactions, housing creditors may make, purchase, and enforce al-
ternative mortgage transactions, except that this section shall apply—

(1) with respect to banks, only to transactions made on or before the designated transfer
date, as determined under section 1062 of the Consumer Financial Protection Act of 2010 in
accordance with regulations governing alternative mortgage transactions as issued by the
Comptroller of the Currency for national banks, to the extent that such regulations are author-
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ized by rulemaking authority granted to the Comptroller of the Currency with regard to na-

tional banks under laws other than this section;

(2) with respect to credit unions, only to transactions made on or before the designated
transfer date, as determined under section 1062 of the Consumer Financial Protection Act of
2010 in accordance with regulations governing alternative mortgage transactions as issued by
the National Credit Union Administration Board for Federal credit unions, to the extent that
such regulations are authorized by rulemaking authority granted to the National Credit Union
Administration with regard to Federal credit unions under laws other than this section;

(3) with respect to all other housing creditors, including without limitation, savings and
loan associations, mutual savings banks, and savings banks, only to transactions made on or
before the designated transfer date, as determined under section 1062 of the Consumer Finan-
cial Protection Act of 2010, in accordance with regulations governing alternative mortgage
transactions as issued by the Director of the Office of Thrift Supervision for federally charter
savings and loan associations, to the extent that such regulations are authorized by rule-
making authority granted to the Director of the Office of Thrift Supervision with regard to fed-
erally chartered savings and loan associations under laws other than this section; and

(4) with respect to transactions made after the designated transfer date, only in accordance
with regulations governing alternative mortgage transactions, as issued by the [Bureau of
Consumer Financial Protection] Consumer Financial Protection Bureau for federally chartered
housing creditors, in accordance with the rulemaking authority granted to the [Bureau of Con-
sumer Financial Protection] Consumer Financial Protection Bureau with regard to federally
chartered housing creditors under provisions of law other than this section.

(b) For the purpose of determining the applicability of this section, an alternative mortgage
transaction shall be deemed to be made in accordance with the applicable regulation notwith-
standing the housing creditor’s failure to comply with the regulations, if—

(1) the transaction is in substantial compliance with the regulation; and

(2) within 60 days of discovering any error, the housing credit correct such error, including
making appropriate adjustments, if any, to the account.

(c) PREEMPTION OF STATE LAW.—An alternative mortgage transaction may be made by a hous-
ing creditor in accordance with this section, notwithstanding any State constitution, law, or regula-
tion that prohibits an alternative mortgage transaction. For purposes of this subsection, a State
constitution, law, or regulation that prohibits an alternative mortgage transaction does not include
any State constitution, law, or regulation that regulates mortgage transactions generally, including
any restriction on prepayment penalties or late charges.

(d) BUREAU ACTIONS.—The [Bureau of Consumer Financial Protection] Consumer Financial
Protection Bureau shall—

(1) review the regulations identified by the Comptroller of the Currency and the National
Credit Union Administration, (as those rules exist on the designated transfer date), as applica-
ble under paragraphs (1) through (3) of subsection (a);

(2) determine whether such regulations are fair and not deceptive and otherwise meet the
objectives of the Consumer Financial Protection Act of 2010; and

(3) promulgate regulations under subsection (a)(4) after the designated transfer date.

(e) DESIGNATED TRANSFER DATE.—As used in this section, the term “designated transfer date”
means the date determined under section 1062 of the Consumer Financial Protection Act of 2010.

* * * * & k *

CONSUMER CREDIT PROTECTION ACT

§ 1. Short title of entire Act
This Act may be cited as the Consumer Credit Protection Act.

TITLE I—CONSUMER CREDIT COST DISCLOSURE

* * * * & * *
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CHAPTER 1—GENERAL PROVISIONS

* * * * * * *

§103. Definitions and rules of construction

(a) The definitions and rules of construction set forth in this section are applicable for the pur-
poses of this title.

(b) BUREAU.—The term “Bureau” means the [Bureau of Consumer Financial Protection] Con-
sumer Financial Protection Bureau.

(¢) The term “Bureau” refers to the Bureau of Governors of the Federal Reserve System.

(d) The term “organization” means a corporation, government or governmental subdivision or
agency, trust, estate, partnership, cooperative, or association.

(e) The term “person” means a natural person or an organization.

(f) The term “credit” means the right granted by a creditor to a debtor to defer payment of
debt or to incur debt and defer its payment.

(g) The term “creditor” refers only to a person who both (1) regularly extends, whether in con-
nection with loans, sales of property or services, or otherwise, consumer credit which is payable
by agreement in more than four installments or for which the payment of a finance charge is or
may be required, and (2) is the person to whom the debt arising from the consumer credit trans-
action is initially payable on the face of the evidence of indebtedness or, if there is no such evidence
of indebtedness, by agreement. Notwithstanding the preceding sentence, in the case of an open-
end credit plan involving a credit card, the card issuer and any person who honors the credit card
and offers a discount which is a finance charge are creditors. For the purpose of the requirements
imposed under chapter 4 and sections 127(a)(5), 127(a)(6), 127(a)(7), 127(b)(1), 127(b)(2), 127(b)(3),
127(b)(8), and 127(b)(10) of chapter 2 of this title, the term “creditor” shall also include card issuers
whether or not the amount due is payable by agreement in more than four installments or the
payment of a finance charge is or may be required, and the Bureau shall, by regulation, apply
these requirements to such card issuers, to the extent appropriate, even though the requirements
are by their terms applicable only to creditors offering open-end credit plans. Any person who origi-
nates 2 or more mortgages referred to in subsection (aa) in any 12-month period or any person
who originates 1 or more such mortgages through a mortgage broker shall be considered to be a
creditor for purposes of this title. The term “creditor” includes a private educational lender (as that
term is defined in section 140) for purposes of this title.

(h) The term “credit sale” refers to any sale in which the seller is a creditor. The term includes
any contract in the form of a bailment or lease if the bailee or lessee contracts to pay as compensa-
tion for use a sum substantially equivalent to or in excess of the aggregate value of the property
and services involved and it is agreed that the bailee or lessee will become, or for no other or a
nominal consideration has the option to become, the owner of the property upon full compliance
with his obligations under the contract.

(i) The adjective “consumer”, used with reference to a credit transaction, characterizes the
transaction as one in which the party to whom credit is offered or extended is a natural person,
and the money, property, or services which are the subject of the transaction are primarily for per-
sonal, family, or household purposes.

(j) The terms “open end credit plan” and “open end consumer credit plan” mean a plan under
which the creditor reasonably contemplates repeated transactions, which prescribes the terms of
such transactions, and which provides for a finance charge which may be computed from time to
time on the outstanding unpaid balance. A credit plan or open end consumer credit plan which
is an open end credit plan or open end consumer credit plan within the meaning of the preceding
sentence is an open end credit plan or open end consumer credit plan even if credit information
is verified from time to time.

(k) The term “adequate notice”, as used in section 133, means a printed notice to a cardholder
which sets forth the pertinent facts clearly and conspicuously so that a person against whom it
is to operate could reasonably be expected to have noticed it and understood its meaning. Such
notice may be given to a cardholder by printing the notice on any credit card, or on each periodic
statement of account, issued to the cardholder, or by any other means reasonably assuring the re-
ceipt thereof by the cardholder.

(1) The term “credit card” means any card, plate, coupon book or other credit device existing
for the purpose of obtaining money, property, labor, or services on credit.
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(m) The term “accepted credit card” means any credit card which the cardholder has requested
and received or has signed or has used, or authorized another to use, for the purpose of obtaining
money, property, labor, or services on credit.

(n) The term “cardholder” means any person to whom a credit card is issued or any person
who has agreed with the card issuer to pay obligations arising from the issuance of a credit card
to another person.

(o) The term “card issuer” means any person who issues a credit card, or the agent of such
person with respect to such card.

(p) The term “unauthorized use”, as used in section 133, means a use of a credit card by a
person other than the cardholder who does not have actual, implied, or apparent authority for such
use and from which the cardholder receives no benefit.

(@) The term “discount” as used in section 167 means a reduction made from the regular price.
The term “discount” as used in section 167 shall not mean a surcharge.

(r) The term “surcharge” as used in section 103 and section 167 means any means of increasing
the regular price to a cardholder which is not imposed upon customers paying by cash, check, or
similar means.

(s) The term “State” refers to any State, the Commonwealth of Puerto Rico, the District of Co-
lumbia, and any territory or possession of the United States.

(t) The term “agricultural purposes” includes the production, harvest, exhibition, marketing,
transportation, processing, or manufacture of agricultural products by a natural person who cul-
tivates, plants, propagates, or nurtures those agricultural products, including but not limited to the
acquisition of farmland, real property with a farm residence, and personal property and services
used primarily in farming.

(u) The term “agricultural products” includes agricultural, horticultural, viticultural, and dairy
products, livestock, wildlife, poultry, bees, forest products, fish and shellfish, and any products
thereof, including processed and manufactured products, and any and all products raised or pro-
duced on farms and any processed or manufactured products thereof.

(v) The term “material disclosures” means the disclosure, as required by this title, of the an-
nual percentage rate, the method of determining the finance charge and the balance upon which
a finance charge will be imposed, the amount of the finance charge, the amount to be financed,
the total of payments, the number and amount of payments, the due dates or periods of payments
scheduled to repay the indebtedness, and the disclosures required by section 129(a).

(w) The term “dwelling” means a residential structure or mobile home which contains one to
four family housing units, or individual units of condominiums or cooperatives.

(x) The term “residential mortgage transaction” means a transaction in which a mortgage, deed
of trust, purchase money security interest arising under an installment sales contract, or equiva-
lent consensual security interest is created or retained against the consumer’s dwelling to finance
the acquisition or initial construction of such dwelling.

(y) As used in this section and section 167, the term “regular price” means the tag or posted
price charged for the property or service if a single price is tagged or posted, or the price charged
for the property or service when payment is made by use of an open-end credit plan or a credit
card if either (1) no price is tagged or posted, or (2) two prices are tagged or posted, one of which
is charged when payment is made by use of an open-end credit plan or a credit card and the other
when payment is made by use of cash, check, or similar means. For purposes of this definition,
payment by check, draft, or other negotiable instrument which may result in the debiting of an
open-end credit plan or a credit cardholder’s open-end account shall not be considered payment
made by use of the plan or the account.

(z) Any reference to any requirement imposed under this title or any provision thereof includes
reference to the regulations of the Bureau under this title or the provision thereof in question.

(aa) The disclosure of an amount or percentage which is greater than the amount or percent-
age required to be disclosed under this title does not in itself constitute a violation of this title.

(bb) HIGH-COST MORTGAGE.—

(1) DEFINITION.—

(A) IN GENERAL.—The term “high-cost mortgage”, and a mortgage referred to in this
subsection, means a consumer credit transaction that is secured by the consumer’s prin-
cipal dwelling, other than a reverse mortgage transaction, if—

(i) in the case of a credit transaction secured—
(I) by a first mortgage on the consumer’s principal dwelling, the annual per-
centage rate at consummation of the transaction will exceed by more than 6.5 per-
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centage points (8.5 percentage points, if the dwelling is personal property and the

transaction is for less than $50,000) the average prime offer rate, as defined in

section 129C(b)(2)(B), for a comparable transaction; or

(II) by a subordinate or junior mortgage on the consumer’s principal dwelling,
the annual percentage rate at consummation of the transaction will exceed by
more than 8.5 percentage points the average prime offer rate, as defined in section
129C(b)(2)(B), for a comparable transaction;

(i) the total points and fees payable in connection with the transaction, other
than bona fide third party charges not retained by the mortgage originator, creditor,
or an affiliate of the creditor or mortgage originator, exceed—

(I) in the case of a transaction for $20,000 or more, 5 percent of the total
transaction amount; or

(II) in the case of a transaction for less than $20,000, the lesser of 8 percent
of the total transaction amount or $1,000 (or such other dollar amount as the Bu-
reau shall prescribe by regulation); or

(ii1) the credit transaction documents permit the creditor to charge or collect pre-
payment fees or penalties more than 36 months after the transaction closing or such
fees or penalties exceed, in the aggregate, more than 2 percent of the amount prepaid.
(B) INTRODUCTORY RATES TAKEN INTO ACCOUNT.—For purposes of subparagraph (A)@),

the annual percentage rate of interest shall be determined based on the following interest

rate:

(i) In the case of a fixed-rate transaction in which the annual percentage rate will
not vary during the term of the loan, the interest rate in effect on the date of con-
summation of the transaction.

(i) In the case of a transaction in which the rate of interest varies solely in ac-
cordance with an index, the interest rate determined by adding the index rate in effect
on the date of consummation of the transaction to the maximum margin permitted at
any time during the loan agreement.

(iii) In the case of any other transaction in which the rate may vary at any time
during the term of the loan for any reason, the interest charged on the transaction
at the maximum rate that may be charged during the term of the loan.

(C) MORTGAGE INSURANCE.—For the purposes of computing the total points and fees
under paragraph (4), the total points and fees shall exclude—

(i) any premium provided by an agency of the Federal Government or an agency
of a State;

(i1) any amount that is not in excess of the amount payable under policies in effect
at the time of origination under section 203(c)(2)(A) of the National Housing Act (12
U.S.C. 1709(c)(2)(A)), provided that the premium, charge, or fee is required to be re-
fundable on a pro-rated basis and the refund is automatically issued upon notification
of the satisfaction of the underlying mortgage loan; and

(ii1) any premium paid by the consumer after closing.

(2)(A) After the 2-year period beginning on the effective date of the regulations promulgated
under section 155 of the Riegle Community Development and Regulatory Improvement Act of 1994,
and no more frequently than biennially after the first increase or decrease under this subpara-
graph, the Bureau may by regulation increase or decrease the number of percentage points speci-
fied in paragraph (1)(A), if the Bureau determines that the increase or decrease is—

(i) consistent with the consumer protections against abusive lending provided by the
amendments made by subtitle B of title I of the Riegle Community Development and Regu-
latory Improvement Act of 1994; and

(i1) warranted by the need for credit.

(B) An increase or decrease under subparagraph (A)—

(i) may not result in the number of percentage points referred to in paragraph

(1(A)E)T) being less than 6 percentage points or greater than 10 percentage points; and

(i1) may not result in the number of percentage points referred to in paragraph

(1(A)G)II) being less than 8 percentage points or greater than 12 percentage points.

(C) In determining whether to increase or decrease the number of percentage points referred
to in subparagraph (A), the Bureau shall consult with representatives of consumers, including low-
income consumers, and lenders.
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(3) The amount specified in paragraph (1)(B)(ii) shall be adjusted annually on January 1 by
the annual percentage change in the Consumer Price Index, as reported on June 1 of the year pre-
ceding such adjustment.

(4) For purposes of paragraph (1)(B), points and fees shall include—

(A) all items included in the finance charge, except interest or the time-price differential;

(B) all compensation paid directly or indirectly by a consumer or creditor to a mortgage
originator from any source, including a mortgage originator that is also the creditor in a table-
funded transaction;

(C) each of the charges listed in section 106(e) (except an escrow for future payment of
taxes), unless—

(1) the charge is reasonable;

(i1) the creditor receives no direct or indirect compensation; and

(iii) the charge is paid to a third party unaffiliated with the creditor; and
(D) premiums or other charges payable at or before closing for any credit life, credit dis-

ability, credit unemployment, or credit property insurance, or any other accident, loss-of-in-
come, life or health insurance, or any payments directly or indirectly for any debt cancellation
or suspension agreement or contract, except that insurance premiums or debt cancellation or
suspension fees calculated and paid in full on a monthly basis shall not be considered financed
by the creditor;

(E) the maximum prepayment fees and penalties which may be charged or collected under
the terms of the credit transaction;

(F) all prepayment fees or penalties that are incurred by the consumer if the loan refi-
nances a previous loan made or currently held by the same creditor or an affiliate of the cred-
itor; and

(G) such other charges as the Bureau determines to be appropriate.

(5) CALCULATION OF POINTS AND FEES FOR OPEN-END CONSUMER CREDIT PLANS.—In the
case of open-end consumer credit plans, points and fees shall be calculated, for purposes of this
section and section 129, by adding the total points and fees known at or before closing, includ-
ing the maximum prepayment penalties which may be charged or collected under the terms
of the credit transaction, plus the minimum additional fees the consumer would be required
to pay to draw down an amount equal to the total credit line.

(6) This subsection shall not be construed to limit the rate of interest or the finance charge
that a person may charge a consumer for any extension of credit.

(cc) The term “reverse mortgage transaction” means a nonrecourse transaction in which a
mortgage, deed of trust, or equivalent consensual security interest is created against the con-
sumer’s principal dwelling—

(1) securing one or more advances; and

(2) with respect to which the payment of any principal, interest, and shared appreciation
or equity is due and payable (other than in the case of default) only after—

(A) the transfer of the dwelling;

(B) the consumer ceases to occupy the dwelling as a principal dwelling; or

(C) the death of the consumer.

(dd) DEFINITIONS RELATING TO MORTGAGE ORIGINATION AND RESIDENTIAL MORTGAGE LOANS.—

(1) CommMmiIssiION.—Unless otherwise specified, the term “Commission” means the Federal
Trade Commission.

(2) MORTGAGE ORIGINATOR.—The term “mortgage originator”—

(A) means any person who, for direct or indirect compensation or gain, or in the expec-
tation of direct or indirect compensation or gain—

(i) takes a residential mortgage loan application;

(ii) assists a consumer in obtaining or applying to obtain a residential mortgage
loan; or

(ii1) offers or negotiates terms of a residential mortgage loan;

(B) includes any person who represents to the public, through advertising or other
means of communicating or providing information (including the use of business cards, sta-
tionery, brochures, signs, rate lists, or other promotional items), that such person can or
will provide any of the services or perform any of the activities described in subparagraph
(A);

(C) does not include any person who is—
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(i) not otherwise described in subparagraph (A) or (B) and who performs purely
administrative or clerical tasks on behalf of a person who is described in any such sub-
paragraph; or

(i) a retailer of manufactured or modular homes or an employee of the retailer
if the retailer or employee, as applicable—

(I) does not receive compensation or gain for engaging in activities described

in subparagraph (A) that is in excess of any compensation or gain received in a

comparable cash transaction;

(II) discloses to the consumer—

(aa) in writing any corporate affiliation with any creditor; and

(bb) if the retailer has a corporate affiliation with any creditor, at least
1 unaffiliated creditor; and
(ITI) does not directly negotiate with the consumer or lender on loan terms

(including rates, fees, and other costs).

(D) does not include a person or entity that only performs real estate brokerage activi-
ties and is licensed or registered in accordance with applicable State law, unless such per-
son or entity is compensated by a lender, a mortgage broker, or other mortgage originator
or by any agent of such lender, mortgage broker, or other mortgage originator;

(E) does not include, with respect to a residential mortgage loan, a person, estate, or
trust that provides mortgage financing for the sale of 3 properties in any 12-month period
to purchasers of such properties, each of which is owned by such person, estate, or trust
and serves as security for the loan, provided that such loan—

(i) is not made by a person, estate, or trust that has constructed, or acted as a
contractor for the construction of, a residence on the property in the ordinary course
of business of such person, estate, or trust;

(i1) is fully amortizing;

(ii1) is with respect to a sale for which the seller determines in good faith and doc-
uments that the buyer has a reasonable ability to repay the loan;

(iv) has a fixed rate or an adjustable rate that is adjustable after 5 or more years,
subject to reasonable annual and lifetime limitations on interest rate increases; and

(v) meets any other criteria the Bureau may prescribe;

(F) does not include the creditor (except the creditor in a table-funded transaction)
under paragraph (1), (2), or (4) of section 129B(c); and

(G) does not include a servicer or servicer employees, agents and contractors, including
but not limited to those who offer or negotiate terms of a residential mortgage loan for
purposes of renegotiating, modifying, replacing and subordinating principal of existing
mortgages where borrowers are behind in their payments, in default or have a reasonable
likelihood of being in default or falling behind.

(3) NATIONWIDE MORTGAGE LICENSING SYSTEM AND REGISTRY.—The term “Nationwide
Mortgage Licensing System and Registry” has the same meaning as in the Secure and Fair
Enforcement for Mortgage Licensing Act of 2008.

(4) OTHER DEFINITIONS RELATING TO MORTGAGE ORIGINATOR.—For purposes of this sub-
section, a person “assists a consumer in obtaining or applying to obtain a residential mortgage
loan” by, among other things, advising on residential mortgage loan terms (including rates,
fees, and other costs), preparing residential mortgage loan packages, or collecting information
on behalf of the consumer with regard to a residential mortgage loan.

(5) RESIDENTIAL MORTGAGE LOAN.—The term “residential mortgage loan” means any con-
sumer credit transaction that is secured by a mortgage, deed of trust, or other equivalent con-
sensual security interest on a dwelling or on residential real property that includes a dwelling,
other than a consumer credit transaction under an open end credit plan or, for purposes of
sections 129B and 129C and section 128(a) (16), (17), (18), and (19), and sections 128(f) and
130(k), and any regulations promulgated thereunder, an extension of credit relating to a plan
described in section 101(53D) of title 11, United States Code.

(6) SECRETARY.—The term “Secretary”, when used in connection with any transaction or
person involved with a residential mortgage loan, means the Secretary of Housing and Urban
Development.

(7) SERVICER.—The term “servicer” has the same meaning as in section 6(i)(2) of the Real
Estate Settlement Procedures Act of 1974 (12 U.S.C. 2605(i)(2)).
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(ee) BONA FIDE DISCOUNT POINTS AND PREPAYMENT PENALTIES.—For the purposes of deter-
mining the amount of points and fees for purposes of subsection (aa), either the amounts described
in paragraph (1) or (2) of the following paragraphs, but not both, shall be excluded:

(1) Up to and including 2 bona fide discount points payable by the consumer in connection
with the mortgage, but only if the interest rate from which the mortgage’s interest rate will
be discounted does not exceed by more than 1 percentage point—

(A) the average prime offer rate, as defined in section 129C; or
(B) if secured by a personal property loan, the average rate on a loan in connection

with which insurance is provided under title I of the National Housing Act (12 U.S.C. 1702

et seq.).

(2) Unless 2 bona fide discount points have been excluded under paragraph (1), up to and
including 1 bona fide discount point payable by the consumer in connection with the mortgage,
but only if the interest rate from which the mortgage’s interest rate will be discounted does
not exceed by more than 2 percentage points—

(A) the average prime offer rate, as defined in section 129C; or
(B) if secured by a personal property loan, the average rate on a loan in connection

with which insurance is provided under title I of the National Housing Act (12 U.S.C. 1702

et seq.).

(3) For purposes of paragraph (1), the term “bona fide discount points” means loan dis-
count points which are knowingly paid by the consumer for the purpose of reducing, and which
in fact result in a bona fide reduction of, the interest rate or time-price differential applicable
to the mortgage.

(4) Paragraphs (1) and (2) shall not apply to discount points used to purchase an interest
rate reduction unless the amount of the interest rate reduction purchased is reasonably con-
sistent with established industry norms and practices for secondary mortgage market trans-

actions.
£ £ ES ES * * £
TITLE VI—CONSUMER CREDIT REPORTING
k k * * * * k

§ 603. Definitions and rules of construction

] h(a) Dfﬁnitions and rules of construction set forth in this section are applicable for the purposes
of this title.

(b) The term “person” means any individual, partnership, corporation, trust, estate, coopera-
tive, association, government or governmental subdivision or agency, or other entity.

(¢) The term “consumer” means an individual.

(d) CONSUMER REPORT.—

(1) IN GENERAL.—The term “consumer report” means any written, oral, or other commu-
nication of any information by a consumer reporting agency bearing on a consumer’s credit
worthiness, credit standing, credit capacity, character, general reputation, personal character-
istics, or mode of living which is used or expected to be used or collected in whole or in part
for the purpose of serving as a factor in establishing the consumer’s eligibility for—

(A) credit or insurance to be used primarily for personal, family, or household pur-
poses;

(B) employment purposes; or

(C) any other purpose authorized under section 604.

(2) Excrusions.—Except as provided in paragraph (3), the term “consumer report” does

not include—

(A) subject to section 624, any—

(i) report containing information solely as to transactions or experiences between
the consumer and the person making the report;

(il) communication of that information among persons related by common owner-
ship or affiliated by corporate control; or

(ii1) communication of other information among persons related by common owner-
ship or affiliated by corporate control, if it is clearly and conspicuously disclosed to
the consumer that the information may be communicated among such persons and the
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consumer is given the opportunity, before the time that the information is initially

communicated, to direct that such information not be communicated among such per-

sons;

(B) any authorization or approval of a specific extension of credit directly or indirectly
by the issuer of a credit card or similar device;

(C) any report in which a person who has been requested by a third party to make

a specific extension of credit directly or indirectly to a consumer conveys his or her deci-

sion with respect to such request, if the third party advises the consumer of the name and

address of the person to whom the request was made, and such person makes the disclo-
sures to the consumer required under section 615; or
(D) a communication described in subsection (o) or (x).

(3) RESTRICTION ON SHARING OF MEDICAL INFORMATION.—Except for information or any
communication of information disclosed as provided in section 604(g)(3), the exclusions in para-
graph (2) shall not apply with respect to information disclosed to any person related by com-
mon ownership or affiliated by corporate control, if the information is—

(A) medical information;

(B) an individualized list or description based on the payment transactions of the con-
sumer for medical products or services; or

(C) an aggregate list of identified consumers based on payment transactions for med-
ical products or services.

(e) The term “investigative consumer report” means a consumer report or portion thereof in
which information on a consumer’s character, general reputation, personal characteristics, or mode
of living is obtained through personal interviews with neighbors, friends, or associates of the con-
sumer reported on or with others with whom he is acquainted or who may have knowledge con-
cerning any such items of information. However, such information shall not include specific factual
information on a consumer’s credit record obtained directly from a creditor of the consumer or from
a consumer reporting agency when such information was obtained directly from a creditor of the
consumer or from the consumer.

(f) The term “consumer reporting agency” means any person which, for monetary fees, dues,
or on a cooperative nonprofit basis, regularly engages in whole or in part in the practice of assem-
bling or evaluating consumer credit information or other information on consumers for the purpose
of furnishing consumer reports to third parties, and which uses any means or facility of interstate
commerce for the purpose of preparing or furnishing consumer reports.

(g) The term “file”, when used in connection with information on any consumer, means all of
the information on that consumer recorded and retained by a consumer reporting agency regardless
of how the information is stored.

(h) The term “employment purposes” when used in connection with a consumer report means
a report used for the purpose of evaluating a consumer for employment, promotion, reassignment
or retention as an employee.

(i) MEDICAL INFORMATION.—The term “medical information”—

(1) means information or data, whether oral or recorded, in any form or medium, created
by or derived from a health care provider or the consumer, that relates to—

(A) the past, present, or future physical, mental, or behavioral health or condition of
an individual;

(B) the provision of health care to an individual; or

(C) the payment for the provision of health care to an individual.

(2) does not include the age or gender of a consumer, demographic information about the
consumer, including a consumer’s residence address or e-mail address, or any other informa-
tion about a consumer that does not relate to the physical, mental, or behavioral health or
condition of a consumer, including the existence or value of any insurance policy.

(j) DEFINITIONS RELATING TO CHILD SUPPORT OBLIGATIONS.—

(1) OVERDUE SUPPORT.—The term “overdue support” has the meaning given to such term
in section 466(e) of the Social Security Act.

(2) STATE OR LOCAL CHILD SUPPORT ENFORCEMENT AGENCY.—The term “State or local child
support enforcement agency” means a State or local agency which administers a State or local
program for establishing and enforcing child support obligations.

(k) ADVERSE ACTION.—

(1) AcTiONS INCLUDED.—The term “adverse action”—

)
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1 (A) has the same meaning as in section 701(d)(6) of the Equal Credit Opportunity Act;
an

(B) means—

(i) a denial or cancellation of, an increase in any charge for, or a reduction or
other adverse or unfavorable change in the terms of coverage or amount of, any insur-
ance, existing or applied for, in connection with the underwriting of insurance;

(i1) a denial of employment or any other decision for employment purposes that
adversely affects any current or prospective employee;

(iii) a denial or cancellation of, an increase in any charge for, or any other adverse
or unfavorable change in the terms of, any license or benefit described in section
604(a)(3)(D); and

(iv) an action taken or determination that is—

(I) made in connection with an application that was made by, or a transaction
that was initiated by, any consumer, or in connection with a review of an account
under section 604(a)(3)(F)(ii); and

(II) adverse to the interests of the consumer.

(2) APPLICABLE FINDINGS, DECISIONS, COMMENTARY, AND ORDERS.—For purposes of any de-
termination of whether an action is an adverse action under paragraph (1)(A), all appropriate
final findings, decisions, commentary, and orders issued under section 701(d)(6) of the Equal
Credit Opportunity Act by the Bureau or any court shall apply.

() FiIrM OFFER OF CREDIT OR INSURANCE.—The term “firm offer of credit or insurance” means
any offer of credit or insurance to a consumer that will be honored if the consumer is determined,
based on information in a consumer report on the consumer, to meet the specific criteria used to
select the consumer for the offer, except that the offer may be further conditioned on one or more
of the following:

(1) The consumer being determined, based on information in the consumer’s application
for the credit or insurance, to meet specific criteria bearing on credit worthiness or insur-
ability, as applicable, that are established—

(A) before selection of the consumer for the offer; and

(B) for the purpose of determining whether to extend credit or insurance pursuant to
the offer.

(2) Verification—

(A) that the consumer continues to meet the specific criteria used to select the con-
sumer for the offer, by using information in a consumer report on the consumer, informa-
tion in the consumer’s application for the credit or insurance, or other information bearing
on the credit worthiness or insurability of the consumer; or

(B) of the information in the consumer’s application for the credit or insurance, to de-
termine that the consumer meets the specific criteria bearing on credit worthiness or in-
surability.

(3) The consumer furnishing any collateral that is a requirement for the extension of the
credit or insurance that was—

1 (A) established before selection of the consumer for the offer of credit or insurance;
an

(B) disclosed to the consumer in the offer of credit or insurance.

(m) CREDIT OR INSURANCE TRANSACTION THAT IS NOT INITIATED BY THE CONSUMER.—The term
“credit or insurance transaction that is not initiated by the consumer” does not include the use
of a consumer report by a person with which the consumer has an account or insurance policy,
for purposes of—

(1) reviewing the account or insurance policy; or

(2) collecting the account.

(n) STATE.—The term “State” means any State, the Commonwealth of Puerto Rico, the District
of Columbia, and any territory or possession of the United States.

(0) EXCLUDED COMMUNICATIONS.—A communication is described in this subsection if it is a
communication—

(1) that, but for subsection (d)(2)(D), would be an investigative consumer report;

(2) that is made to a prospective employer for the purpose of—

(A) procuring an employee for the employer; or

(B) procuring an opportunity for a natural person to work for the employer;

(3) that 1s made by a person who regularly performs such procurement;
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(4) that is not used by any person for any purpose other than a purpose described in sub-
paragraph (A) or (B) of paragraph (2); and

(5) with respect to which—

(A) the consumer who is the subject of the communication—

(i) consents orally or in writing to the nature and scope of the communication, be-
fore the collection of any information for the purpose of making the communication;

(ii) consents orally or in writing to the making of the communication to a prospec-
tive employer, before the making of the communication; and

(iii) in the case of consent under clause (i) or (ii) given orally, is provided written
confirmation of that consent by the person making the communication, not later than
3 business days after the receipt of the consent by that person;

(B) the person who makes the communication does not, for the purpose of making the
communication, make any inquiry that if made by a prospective employer of the consumer
who is the subject of the communication would violate any applicable Federal or State
equal employment opportunity law or regulation; and

(C) the person who makes the communication—

(i) discloses in writing to the consumer who is the subject of the communication,
not later than 5 business days after receiving any request from the consumer for such
disclosure, the nature and substance of all information in the consumer’s file at the
time of the request, except that the sources of any information that is acquired solely
for use in making the communication and is actually used for no other purpose, need
not be disclosed other than under appropriate discovery procedures in any court of
competent jurisdiction in which an action is brought; and

(i1) notifies the consumer who is the subject of the communication, in writing, of
the consumer’s right to request the information described in clause (i).

(p) CONSUMER REPORTING AGENCY THAT COMPILES AND MAINTAINS FILES ON CONSUMERS ON
A NATIONWIDE BASis.—The term “consumer reporting agency that compiles and maintains files on
consumers on a nationwide basis” means a consumer reporting agency that regularly engages in
the practice of assembling or evaluating, and maintaining, for the purpose of furnishing consumer
reports to third parties bearing on a consumer’s credit worthiness, credit standing, or credit capac-
ity, each of the following regarding consumers residing nationwide:

(1) Public record information.

(2) Credit account information from persons who furnish that information regularly and
in the ordinary course of business.

(q) DEFINITIONS RELATING TO FRAUD ALERTS.—

(1) ACTIVE DUTY MILITARY CONSUMER.—The term “active duty military consumer” means
a consumer in military service who—

(A) is on active duty (as defined in section 101(d)(1) of title 10, United States Code)
or is a reservist performing duty under a call or order to active duty under a provision
of law referred to in section 101(a)(13) of title 10, United States Code; and

(B) is assigned to service away from the usual duty station of the consumer.

(2) FRAUD ALERT; ACTIVE DUTY ALERT.—The terms “fraud alert” and “active duty alert”
mean a statement in the file of a consumer that—

(A) notifies all prospective users of a consumer report relating to the consumer that
the consumer may be a victim of fraud, including identity theft, or is an active duty mili-
tary consumer, as applicable; and

(B) is presented in a manner that facilitates a clear and conspicuous view of the state-
ment described in subparagraph (A) by any person requesting such consumer report.

(3) IDENTITY THEFT.—The term “identity theft” means a fraud committed using the identi-
fying information of another person, subject to such further definition as the Bureau may pre-
scribe, by regulation.

(4) IDENTITY THEFT REPORT.—The term “identity theft report” has the meaning given that
term by rule of the Bureau, and means, at a minimum, a report—

(A) that alleges an identity theft;

(B) that is a copy of an official, valid report filed by a consumer with an appropriate
Federal, State, or local law enforcement agency, including the United States Postal Inspec-
tion Service, or such other government agency deemed appropriate by the Bureau; and

(C) the filing of which subjects the person filing the report to criminal penalties relat-
ing to the filing of false information if, in fact, the information in the report is false.
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(5) NEW CREDIT PLAN.—The term “new credit plan” means a new account under an open
end credit plan (as defined in section 103(i) of the Truth in Lending Act) or a new credit trans-
action not under an open end credit plan.

(r) CREDIT AND DEBIT RELATED TERMS—

(1) CARD 1SSUER.—The term “card issuer” means—

(A) a credit card issuer, in the case of a credit card; and
(B) a debit card issuer, in the case of a debit card.

(2) CREDIT CARD.—The term “credit card” has the same meaning as in section 103 of the
Truth in Lending Act.

(3) DEBIT CARD.—The term “debit card” means any card issued by a financial institution
to a consumer for use in initiating an electronic fund transfer from the account of the con-
sumer at such financial institution, for the purpose of transferring money between accounts
or obtaining money, property, labor, or services.

(4) ACCOUNT AND ELECTRONIC FUND TRANSFER.—The terms “account” and “electronic fund
transfer” have the same meanings as in section 903 of the Electronic Fund Transfer Act.

(5) CREDIT AND CREDITOR.—The terms “credit” and “creditor” have the same meanings as
in section 702 of the Equal Credit Opportunity Act.

(s) FEDERAL BANKING AGENCY.—The term “Federal banking agency” has the same meaning as
in section 3 of the Federal Deposit Insurance Act.

(t) FINANCIAL INSTITUTION.—The term “financial institution” means a State or National bank,
a State or Federal savings and loan association, a mutual savings bank, a State or Federal credit
union, or any other person that, directly or indirectly, holds a transaction account (as defined in
section 19(b) of the Federal Reserve Act) belonging to a consumer.

(u) RESELLER.—The term “reseller” means a consumer reporting agency that—

(1) assembles and merges information contained in the database of another consumer re-
porting agency or multiple consumer reporting agencies concerning any consumer for purposes
of furnishing such information to any third party, to the extent of such activities; and

(2) does not maintain a database of the assembled or merged information from which new
consumer reports are produced.

(v) CoMMISSION.—The term “Commission” means the Bureau.

(w) The term “Bureau” means the [Bureau of Consumer Financial Protection] Consumer Fi-
nancial Protection Bureau.

(x) NATIONWIDE SPECIALTY CONSUMER REPORTING AGENCY.—The term “nationwide specialty
consumer reporting agency” means a consumer reporting agency that compiles and maintains files
on consumers on a nationwide basis relating to—

(1) medical records or payments;

(2) residential or tenant history;

(3) check writing history;

(4) employment history; or

(5) insurance claims.

(y) EXCLUSION OF CERTAIN COMMUNICATIONS FOR EMPLOYEE INVESTIGATIONS.—

(1) COMMUNICATIONS DESCRIBED IN THIS SUBSECTION.—A communication is described in
this subsection if—

(A) but for subsection (d)(2)(D), the communication would be a consumer report;
. (B) the communication is made to an employer in connection with an investigation

0 —

(i) suspected misconduct relating to employment; or

(i) compliance with Federal, State, or local laws and regulations, the rules of a
self-regulatory organization, or any preexisting written policies of the employer;
(C) the communication is not made for the purpose of investigating a consumer’s credit

worthiness, credit standing, or credit capacity; and

(D) the communication is not provided to any person except—

(i) to the employer or an agent of the employer;

(i) to any Federal or State officer, agency, or department, or any officer, agency,
or department of a unit of general local government;

(1ii) to any self-regulatory organization with regulatory authority over the activi-
ties of the employer or employee;

(iv) as otherwise required by law; or

(v) pursuant to section 608.
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(2) SUBSEQUENT DISCLOSURE.—After taking any adverse action based in whole or in part
on a communication described in paragraph (1), the employer shall disclose to the consumer
a summary containing the nature and substance of the communication upon which the adverse
action is based, except that the sources of information acquired solely for use in preparing
what would be but for subsection (d)(2)(D) an investigative consumer report need not be dis-
closed.

(3) SELF-REGULATORY ORGANIZATION DEFINED.—For purposes of this subsection, the term
“self-regulatory organization” includes any self-regulatory organization (as defined in section
3(a)(26) of the Securities Exchange Act of 1934), any entity established under title I of the Sar-
banes-Oxley Act of 2002, any board of trade designated by the Commodity Futures Trading
Commission, and any futures association registered with such Commission.

* * * & * * *

TITLE VII—-EQUAL CREDIT OPPORTUNITY
& & * % % k &

§ 702. Definitions

(a) The definitions and rules of construction set forth in this section are applicable for the pur-
poses of this title.

(b) The term “applicant” means any person who applies to a creditor directly for an extension,
renewal, or continuation of credit, or applies to a creditor indirectly by use of an existing credit
plan for an amount exceeding a previously established credit limit.

(¢c) The term “Bureau” means the [Bureau of Consumer Financial Protection]l Consumer Fi-
nancial Protection Bureau.

(d) The term “credit” means the right granted by a creditor to a debtor to defer payment of
debt or to incur debts and defer its payment or to purchase property or services and defer payment
therefor.

(e) The term “creditor” means any person who regularly extends, renews, or continues credit;
any person who regularly arranges for the extension, renewal, or continuation of credit; or any as-
signee of an original creditor who participates in the decision to extend, renew, or continue credit.

(f) The term “person” means a natural person, a corporation, government or governmental sub-
division or agency, trust, estate, partnership, cooperative, or association.

(g) Any reference to any requirement imposed under this title or any provision thereof includes
reference to the regulations of the Bureau under this title or the provision thereof in question.

* * & & k k *

§706. Civil liability

(a) Any creditor who fails to comply with any requirement imposed under this title shall be
liable to the aggrieved applicant for any actual damages sustained by such applicant acting either
in an individual capacity or as a member of a class.

(b) Any creditor, other than a government or governmental subdivision or agency, who fails
to comply with any requirement imposed under this title shall be liable to the aggrieved applicant
for punitive damages in an amount not greater than $10,000, in addition to any actual damages
provided in subsection (a), except that in the case of a class action the total recovery under this
subsection shall not exceed the lesser of $500,000 or 1 per centum of the net worth of the creditor.
In determining the amount of such damages in any action, the court shall consider, among other
relevant factors, the amount of any actual damages awarded, the frequency and persistence of fail-
ures of compliance by the creditor, the resources of the creditor, the number of persons adversely
affected, and the extent to which the creditor’s failure of compliance was intentional.

(c) Upon application by an aggrieved applicant, the appropriate United States district court
or any other court of competent jurisdiction may grant such equitable and declaratory relief as is
necessary to enforce the requirements imposed under this title.

(d) In the case of any successful action under subsection (a), (b), or (c), the costs of the action,
together with a reasonable attorney’s fee as determined by the court, shall be added to any dam-
ages awarded by the court under such subsection.
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(e) No provision of this title imposing liability shall apply to any act done or omitted in good
faith in conformity with any official rule, regulation, or interpretation thereof by the Bureau or
in conformity with any interpretation or approval by an official or employee of the [Bureau of Con-
sumer Financial Protection] Consumer Financial Protection Bureau duly authorized by the Bureau
to issue such interpretations or approvals under such procedures as the Bureau may prescribe
therefor, notwithstanding that after such act or omission has occurred, such rule, regulation, inter-
pretation, or approval is amended, rescinded, or determined by judicial or other authority to be
invalid for any reason.

(f) Any action under this section may be brought in the appropriate United States district court
without regard to the amount in controversy, or in any other court of competent jurisdiction. No
such action shall be brought later than 5 years after the date of the occurrence of the violation,
except that—

(1) whenever any agency having responsibility for administrative enforcement under sec-
tion 704 commences an enforcement proceeding within 5 years after the date of the occurrence
of the violation,

(2) whenever the Attorney General commences a civil action under this section within 5
years after the date of the occurrence of the violation,

then any applicant who has been a victim of the discrimination which is the subject of such pro-
ceeding or civil action may bring an action under this section not later than one year after the
commencement of that proceeding or action.

(g) The agencies having responsibility for administrative enforcement under section 704, if un-
able to obtain compliance with section 701, are authorized to refer the matter to the Attorney Gen-
eral with a recommendation that an appropriate civil action be instituted. Each agency referred
to in paragraphs (1), (2), and (9) of section 704(a) shall refer the matter to the Attorney General
whenever the agency has reason to believe that 1 or more creditors has engaged in a pattern or
practice of discouraging or denying applications for credit in violation of section 701(a). Each such
agency may refer the matter to the Attorney General whenever the agency has reason to believe
that 1 or more creditors has violated section 701(a).

(h) When a matter is referred to the Attorney General pursuant to subsection (g), or whenever
he has reason to believe that one or more creditors are engaged in a pattern or practice in violation
of this title, the Attorney General may bring a civil action in any appropriate United States district
Co}lrtf for such relief as may be appropriate, including actual and punitive damages and injunctive
relief.

(i) No person aggrieved by a violation of this title and by a violation of section 805 of the Civil
Rights Act of 1968 shall recover under this title and section 812 of the Civil Rights Act of 1968,
if such violation is based on the same transaction.

(j) Nothing in this title shall be construed to prohibit the discovery of a creditor’s credit grant-
ing standards under appropriate discovery procedures in the court or agency in which an action
or proceeding is brought.

(k) NoTice To HUD OF VIOLATIONS.—Whenever an agency referred to in paragraph (1), (2),
or (3) of section 704(a)—

(1) has reason to believe, as a result of receiving a consumer complaint, conducting a con-
sumer compliance examination, or otherwise, that a violation of this title has occurred;

A (2)§1as reason to believe that the alleged violation would be a violation of the Fair Housing

ct; an

(3) does not refer the matter to the Attorney General pursuant to subsection (g),

the agency shall notify the Secretary of Housing and Urban Development of the violation, and shall
notify the applicant that the Secretary of Housing and Urban Development has been notified of
the alleged violation and that remedies for the violation may be available under the Fair Housing
Act.

* * * & & *k *

TITLE VIII—-DEBT COLLECTION PRACTICES

* * * * * * *

§ 803. Definitions
As used in this title—
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(1) The term “Bureau” means the [Bureau of Consumer Financial Protection] Consumer
Financial Protection Bureau.

(2) The term “communication” means the conveying of information regarding a debt di-
rectly or indirectly to any person through any medium.

(d3)bThe term “consumer” means any natural person obligated or allegedly obligated to pay
any debt.

(4) The term “creditor” means any person who offers or extends credit creating a debt or
to whom a debt is owed, but such term does not include any person to the extent that he re-
ceives an assignment or transfer of a debt in default solely for the purpose of facilitating collec-
tion of such debt for another.

(5) The term “debt” means any obligation or alleged obligation of a consumer to pay money
arising out of a transaction in which the money, property, insurance, or services which are the
subject of the transaction are primarily for personal, family, or household purposes, whether
or not such obligation has been reduced to judgment.

(6) The term “debt collector” means any person who uses any instrumentality of interstate
commerce or the mails in any business the principal purpose of which is the collection of any
debts, or who regularly collects or attempts to collect, directly or indirectly, debts owed or due
or asserted to be owed or due another. Notwithstanding the exclusion provided by clause (F)
of the last sentence of this paragraph, the term includes any creditor who, in the process of
collecting his own debts, uses any name other than his own which would indicate that a third
person is collecting or attempting to collect such debts. For the purpose of section 808(6), such
term also includes any person who uses any instrumentality of interstate commerce or the
mails in any business the principal purpose of which is the enforcement of security interests.
The term does not include—

(A) any officer or employee of a creditor while, in the name of the creditor, collecting
debts for such creditor;

(B) any person while acting as a debt collector for another person, both of whom are
related by common ownership or affiliated by corporate control, if the person acting as a
debt collector does so only for persons to whom it is so related or affilated and if the prin-
cipal business of such person is not the collection of debts;

(C) any officer or employee of the United States or any State to the extent that col-
lecting or attempting to collect any debt is in the performance of his official duties;

(D) any person while serving or attempting to serve legal process on any other person
in connection with the judicial enforcement of any debt;

(E) any nonprofit organization which, at the request of consumers, performs bona fide
consumer credit counseling and assists consumers in the liquidation of their debts by re-
ceiving payments from such consumers and distributing such amounts to creditors;

(F) any person collecting or attempting to collect any debt owed or due or asserted
to be owed or due another to the extent such activity (i) 1s incidental to a bona fide fidu-
ciary obligation or a bona fide escrow arrangement; (ii) concerns a debt which was origi-
nated by such person; (iii) concerns a debt which was not in default at the time it was
obtained by such person; or (iv) concerns a debt obtained by such person as a secured
party in a commercial credit transaction involving the creditor.

(7) The term “location information” means a consumer’s place of abode and his telephone
number at such place, or his place of employment.

(8) The term “State” means any State, territory, or possession of the United States, the
District of Columbia, the Commonwealth of Puerto Rico, or any political subdivision of any of
the foregoing.

*® * * * * * *

TITLE IX—ELECTRONIC FUND TRANSFERS

* * & & *k k *

§903. Definitions

As used in this title—
(1) the term “accepted card or other means of access” means a card, code, or other means
of access to a consumer’s account for the purpose of initiating electronic fund transfers when
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the person to whom such card or other means of access was issued has requested and received
or has signed or has used, or authorized another to use, such card or other means of access
for the purpose of transferring money between accounts or obtaining money, property, labor,
or services;

(2) the term “account” means a demand deposit, savings deposit, or other asset account
(other than an occasional or incidental credit balance in an open end credit plan as defined
in section 103(i) of this Act), as described in regulations of the Bureau, established primarily
for personal, family, or household purposes, but such term does not include an account held
by a financial institution pursuant to a bona fide trust agreement;

(4) the term “Board” means the Board of Governors of the Federal Reserve System;

(4) the term “Bureau” means the [Bureau of Consumer Financial Protection] Consumer
Financial Protection Bureau;

(5) the term “business day” means any day on which the offices of the consumer’s financial
institution involved in an electronic fund transfer are open to the public for carrying on sub-
stantially all of its business functions;

(6) the term “consumer” means a natural person;

(7) the term “electronic fund transfer” means any transfer of funds, other than a trans-
action originated by check, draft, or similar paper instrument, which is initiated through an
electronic terminal, telephonic instrument, or computer or magnetic tape so as to order, in-
struct, or authorize a financial institution to debit or credit an account. Such term includes,
but is not limited to, point-of-sale transfers, automated teller machine transactions, direct de-
plos(iits or withdrawals of funds, and transfers initiated by telephone. Such term does not in-
clude—

(A) any check guarantee or authorization service which does not directly result in a
debit or credit to a consumer’s account:

(B) any transfer of funds, other than those processed by automated clearinghouse,
made by a financial institution on behalf of a consumer by means of a service that trans-
fers funds held at either Federal Reserve banks or other depository institutions and which
is not designed primarily to transfer funds on behalf of a consumer;

(C) any transaction the primary purpose of which is the purchase or sale of securities
or commodities through a broker-dealer registered with or regulated by the Securities and
Exchange Commission,;

(D) any automatic transfer from a savings account to a demand deposit account pursu-
ant to an agreement between a consumer and a financial institution for the purpose of
covering an overdraft or maintaining an agreed upon minimum balance in the consumer’s
demand deposit account; or

(E) any transfer of funds which is initiated by a telephone conversation between a con-
sumer and an officer or employee of a financial institution which is not pursuant to a pre-
arranged plan and under which periodic or recurring transfers are not contemplated,

as determined under regulations of the Bureau,;

(8) the term “electronic terminal” means an electronic device, other than a telephone oper-
ated by a consumer, through which a consumer may initiate an electronic fund transfer. Such
term includes, but is not limited to, point-of-sale terminals, automated teller machines, and
cash dispensing machines;

(9) the term “financial institution” means a State or National bank, a State or Federal sav-
ings and loan association, a mutual savings bank, a State or Federal credit union, or any other
person who, directly or indirectly, holds an account belonging to a consumer;

(10) the term “preauthorized electronic fund transfer” means an electronic fund transfer
authorized in advance to recur at substantially regular intervals;

(11) the term “State” means any State, territory, or possession of the United States, the
District of Columbia, the Commonwealth of Puerto Rico, or any political subdivision of any of
the foregoing; and

(12) the term “unauthorized electronic fund transfer” means an electronic fund transfer
from a consumer’s account initiated by a person other than the consumer without actual au-
thority to initiate such transfer and from which the consumer receives no benefit, but the term
does not include any electronic fund transfer (A) initiated by a person other than the consumer
who was furnished with the card, code, or other means of access to such consumer’s account
by such consumer, unless the consumer has notified the financial institution involved that
transfers by such other person are no longer authorized, (B) initiated with fraudulent intent
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by the consumer or any person acting in concert with the consumer, or (C) which constitutes
an error committed by a financial institution.

* * & * * *k *

§916. Civil liability

(a) Except as otherwise provided by this section and section 910, any person who fails to com-
ply with any provision of this title with respect to any consumer, except for an error resolved in
accordance with section 908, is liable to such consumer in an amount equal to the sum of—

(1) any actual damage sustained by such consumer as a result of such failure;

R (2)(A) in the case of an individual action, an amount not less than $100 nor greater than

1,000; or

(B) in the case of a class action, such amount as the court may allow, except that (i) as
to each member of the class no minimum recovery shall be applicable, and (ii) the total recov-
ery under this subparagraph in any class action or series of class actions arising out of the
same failure to comply by the same person shall not be more than the lesser of $500,000 or
1 per centum of the net worth of the defendant; and

(3) in the case of any successful action to enforce the foregoing liability, the costs of the
action, together with a reasonable attorney’s fee as determined by the court.

(b) In determining the amount of liability in any action under subsection (a), the court shall
consider, among other relevant factors—

(1) in any individual action under subsection (a)(2)(A), the frequency and persistence of
noncompliance, the nature of such noncompliance, and the extent to which the noncompliance
was intentional; or

(2) in any class action under subsection (a)(2)(B), the frequency and persistence of non-
compliance, the nature of such noncompliance, the resources of the defendant, the number of
persons adversely affected, and the extent to which the noncompliance was intentional.

(c) Except as provided in section 910, a person may not be held liable in any action brought
under this section for a violation of this title if the person shows by a preponderance of evidence
that the violation was not intentional and resulted from a bona fide error notwithstanding the
maintenance of procedures reasonably adapted to avoid any such error.

(d) No provision of this section or section 916 imposing any liability shall apply to—

(1) any act done or omitted in good faith in conformity with any rule, regulation, or inter-
pretation thereof by the Bureau or the Board or in conformity with any interpretation or ap-
proval by an official or employee of the [Bureau of Consumer Financial Protection] Consumer
Financial Protection Bureau or the Federal Reserve System duly authorized by the Bureau or
the Board to issue such interpretations or approvals under such procedures as the Bureau or
the Board may prescribe therefor; or

(2) any failure to make disclosure in proper form if a financial institution utilized an ap-
propriate model clause issued by the Bureau or the Board,

notwithstanding that after such act, omission, or failure has occurred, such rule, regulation, ap-
proval, or model clause is amended, rescinded, or determined by judicial or other authority to be
invalid for any reason.

(e) A person has no liability under this section for any failure to comply with any requirement
under this title if, prior to the institution of an action under this section, the person notifies the
consumer concerned of the failure, complies with the requirements of this title, and makes an ap-
propriate adjustment to the consumer’s account and pays actual damages or, where applicable,
damages in accordance with section 910.

(f) On a finding by the court that an unsuccessful action under this section was brought in
bad faith or for purposes of harassment, the court shall award to the defendant attorney’s fees rea-
sonable in relation to the work expended and costs.

(g) Without regard to the amount in controversy, any action under this section may be brought
in any United States district court, or in any other court of competent jurisdiction, within one year
from the date of the occurrence of the violation.

*® * * * * k *

SEC. 921. REASONABLE FEES AND RULES FOR PAYMENT CARD TRANSACTIONS.
(a) REASONABLE INTERCHANGE TRANSACTION FEES FOR ELECTRONIC DEBIT TRANSACTIONS.—
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(1) REGULATORY AUTHORITY OVER INTERCHANGE TRANSACTION FEES.—The Board may pre-
scribe regulations, pursuant to section 553 of title 5, United States Code, regarding any inter-
change transaction fee that an issuer may receive or charge with respect to an electronic debit
transaction, to implement this subsection (including related definitions), and to prevent cir-
cumvention or evasion of this subsection.

(2) REASONABLE INTERCHANGE TRANSACTION FEES.—The amount of any interchange trans-
action fee that an issuer may receive or charge with respect to an electronic debit transaction
shall be reasonable and proportional to the cost incurred by the issuer with respect to the
transaction.

(3) RULEMAKING REQUIRED.—

(A) IN GENERAL.—The Board shall prescribe regulations in final form not later than
9 months after the date of enactment of the Consumer Financial Protection Act of 2010,
to establish standards for assessing whether the amount of any interchange transaction
fee described in paragraph (2) is reasonable and proportional to the cost incurred by the
issuer with respect to the transaction.

(B) INFORMATION COLLECTION.—The Board may require any issuer (or agent of an
issuer) or payment card network to provide the Board with such information as may be
necessary to carry out the provisions of this subsection and the Board, in issuing rules
under subparagraph (A) and on at least a bi-annual basis thereafter, shall disclose such
aggregate or summary information concerning the costs incurred, and interchange trans-
action fees charged or received, by issuers or payment card networks in connection with
the authorization, clearance or settlement of electronic debit transactions as the Board
considers appropriate and in the public interest.

(4) CONSIDERATIONS; CONSULTATION.—In prescribing regulations under paragraph (3)(A),
the Board shall—

(A) consider the functional similarity between—

(1) electronic debit transactions; and

(i1) checking transactions that are required within the Federal Reserve bank sys-
tem to clear at par;

(B) distinguish between—

(i) the incremental cost incurred by an issuer for the role of the issuer in the au-
thorization, clearance, or settlement of a particular electronic debit transaction, which
cost shall be considered under paragraph (2); and

(i1) other costs incurred by an issuer which are not specific to a particular elec-
tronic debit transaction, which costs shall not be considered under paragraph (2); and
(C) consult, as appropriate, with the Comptroller of the Currency, the Board of Direc-

tors of the Federal Deposit Insurance Corporation, the Director of the Office of Thrift Su-

pervision, the National Credit Union Administration Board, the Administrator of the

Small Business Administration, and the Director of the [Bureau of Consumer Financial

Protection] Consumer Financial Protection Bureau.

(5) ADJUSTMENTS TO INTERCHANGE TRANSACTION FEES FOR FRAUD PREVENTION COSTS.—

(A) ADJUSTMENTS.—The Board may allow for an adjustment to the fee amount re-
ceived or charged by an issuer under paragraph (2), if—

(i) such adjustment is reasonably necessary to make allowance for costs incurred
by the issuer in preventing fraud in relation to electronic debit transactions involving
that issuer; and

(i1) the issuer complies with the fraud-related standards established by the Board
under subparagraph (B), which standards shall—

(I) be designed to ensure that any fraud-related adjustment of the issuer is
limited to the amount described in clause (i) and takes into account any fraud-
related reimbursements (including amounts from charge-backs) received from con-
sumers, merchants, or payment card networks in relation to electronic debit trans-
actions involving the issuer; and

(II) require issuers to take effective steps to reduce the occurrence of, and
costs from, fraud in relation to electronic debit transactions, including through the
development and implementation of cost-effective fraud prevention technology.

(B) RULEMAKING REQUIRED.—

g:\WHLC\051319\051319.078.xml
May 13, 2019 (11:15 a.m.)



G:\OFFICE\RAMSEYER\R16\CP12A\RCP116-15_CP12A. XML H.L.C.
34

(i) IN GENERAL.—The Board shall prescribe regulations in final form not later
than 9 months after the date of enactment of the Consumer Financial Protection Act
of 2010, to establish standards for making adjustments under this paragraph.

(i1) FACTORS FOR CONSIDERATION.—In issuing the standards and prescribing regu-
lations under this paragraph, the Board shall consider—

(I) the nature, type, and occurrence of fraud in electronic debit transactions;

(IT) the extent to which the occurrence of fraud depends on whether author-
ization in an electronic debit transaction is based on signature, PIN, or other
means;

(ITI) the available and economical means by which fraud on electronic debit
transactions may be reduced;

(IV) the fraud prevention and data security costs expended by each party in-
volved in electronic debit transactions (including consumers, persons who accept
debit cards as a form of payment, financial institutions, retailers and payment
card networks);

(V) the costs of fraudulent transactions absorbed by each party involved in
such transactions (including consumers, persons who accept debit cards as a form
of payment, financial institutions, retailers and payment card networks);

(VD) the extent to which interchange transaction fees have in the past reduced
or increased incentives for parties involved in electronic debit transactions to re-
duce fraud on such transactions; and

(VII) such other factors as the Board considers appropriate.

(6) EXEMPTION FOR SMALL ISSUERS.—

(A) IN GENERAL.—This subsection shall not apply to any issuer that, together with its
affiliates, has assets of less than $10,000,000,000, and the Board shall exempt such issuers
from regulations prescribed under paragraph (3)(A).

(B) DEFINITION.—For purposes of this paragraph, the term “issuer” shall be limited
to the person holding the asset account that is debited through an electronic debit trans-
action.

(7) EXEMPTION FOR GOVERNMENT-ADMINISTERED PAYMENT PROGRAMS AND RELOADABLE PRE-
PAID CARDS.—

(A) IN GENERAL.—This subsection shall not apply to an interchange transaction fee
charged or received with respect to an electronic debit transaction in which a person
uses—

(i) a debit card or general-use prepaid card that has been provided to a person
pursuant to a Federal, State or local government-administered payment program, in
which the person may only use the debit card or general-use prepaid card to transfer
or debit funds, monetary value, or other assets that have been provided pursuant to
such program; or

(i1) a plastic card, payment code, or device that is—

(I) linked to funds, monetary value, or assets which are purchased or loaded
on a prepaid basis;

(IT) not issued or approved for use to access or debit any account held by or
for the benefit of the card holder (other than a subaccount or other method of re-
cording or tracking funds purchased or loaded on the card on a prepaid basis);

(ITI) redeemable at multiple, unaffiliated merchants or service providers, or
automated teller machines;

(IV) used to transfer or debit funds, monetary value, or other assets; and

(V) reloadable and not marketed or labeled as a gift card or gift certificate.

(B) EXCEPTION.—Notwithstanding subparagraph (A), after the end of the 1-year period
beginning on the effective date provided in paragraph (9), this subsection shall apply to
an interchange transaction fee charged or received with respect to an electronic debit
transaction described in subparagraph (A)(i) in which a person uses a general-use prepaid
card, or an electronic debit transaction described in subparagraph (A)(ii), if any of the fol-
lowing fees may be charged to a person with respect to the card:

(i) A fee for an overdraft, including a shortage of funds or a transaction processed
for an amount exceeding the account balance.
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(i1) A fee imposed by the issuer for the first withdrawal per month from an auto-
mated 1t;eller machine that is part of the issuer’s designated automated teller machine
network.

(C) DEFINITION.—For purposes of subparagraph (B), the term “designated automated
teller machine network” means either—

(1) all automated teller machines identified in the name of the issuer; or

(il) any network of automated teller machines identified by the issuer that pro-
vides reasonable and convenient access to the issuer’s customers.

(D) REPORTING.—Beginning 12 months after the date of enactment of the Consumer
Financial Protection Act of 2010, the Board shall annually provide a report to the Con-
gress regarding —

(i) the prevalence of the use of general-use prepaid cards in Federal, State or local
government-administered payment programs; and

(i) the interchange transaction fees and cardholder fees charged with respect to
the use of such general-use prepaid cards.

(8) REGULATORY AUTHORITY OVER NETWORK FEES.—

(A) IN GENERAL.—The Board may prescribe regulations, pursuant to section 553 of
title 5, United States Code, regarding any network fee.

(B) LIMITATION.—The authority under subparagraph (A) to prescribe regulations shall
be limited to regulations to ensure that—

(i) a network fee is not used to directly or indirectly compensate an issuer with
respect to an electronic debit transaction; and

(ii) a network fee is not used to circumvent or evade the restrictions of this sub-
section and regulations prescribed under such subsection.

(C) RULEMAKING REQUIRED.—The Board shall prescribe regulations in final form be-
fore the end of the 9-month period beginning on the date of the enactment of the Con-
sumer Financial Protection Act of 2010, to carry out the authorities provided under sub-
paragraph (A).

(9) EFFECTIVE DATE.—This subsection shall take effect at the end of the 12-month period
beginning on the date of the enactment of the Consumer Financial Protection Act of 2010.
(b) LIMITATION ON PAYMENT CARD NETWORK RESTRICTIONS.—

(1) PROHIBITIONS AGAINST EXCLUSIVITY ARRANGEMENTS.—

(A) NO EXCLUSIVE NETWORK.—The Board shall, before the end of the 1-year period be-
ginning on the date of the enactment of the Consumer Financial Protection Act of 2010,
prescribe regulations providing that an issuer or payment card network shall not directly
or through any agent, processor, or licensed member of a payment card network, by con-
tract, requirement, condition, penalty, or otherwise, restrict the number of payment card
networks on which an electronic debit transaction may be processed to—

(i) 1 such network; or
b (i1) 2 or more such networks which are owned, controlled, or otherwise operated

y —_—
(I) affiliated persons; or
(IT) networks affiliated with such issuer.

(B) NO ROUTING RESTRICTIONS.—The Board shall, before the end of the 1-year period
beginning on the date of the enactment of the Consumer Financial Protection Act of 2010,
prescribe regulations providing that an issuer or payment card network shall not, directly
or through any agent, processor, or licensed member of the network, by contract, require-
ment, condition, penalty, or otherwise, inhibit the ability of any person who accepts debit
cards for payments to direct the routing of electronic debit transactions for processing over
any payment card network that may process such transactions.

(2) LIMITATION ON RESTRICTIONS ON OFFERING DISCOUNTS FOR USE OF A FORM OF PAY-
MENT.—

(A) IN GENERAL.—A payment card network shall not, directly or through any agent,
processor, or licensed member of the network, by contract, requirement, condition, penalty,
or otherwise, inhibit the ability of any person to provide a discount or in-kind incentive
for payment by the use of cash, checks, debit cards, or credit cards to the extent that—

(i) in the case of a discount or in-kind incentive for payment by the use of debit
cards, the discount or in-kind incentive does not differentiate on the basis of the issuer
or the payment card network;
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(i1) in the case of a discount or in-kind incentive for payment by the use of credit
cards, the discount or in-kind incentive does not differentiate on the basis of the issuer
or the payment card network; and

(iii) to the extent required by Federal law and applicable State law, such discount
or in-kind incentive is offered to all prospective buyers and disclosed clearly and con-
spicuously.

(B) LAWFUL DISCOUNTS.—For purposes of this paragraph, the network may not penal-
ize any person for the providing of a discount that is in compliance with Federal law and
applicable State law.

(3) LIMITATION ON RESTRICTIONS ON SETTING TRANSACTION MINIMUMS OR MAXIMUMS.—

(A) IN GENERAL.—A payment card network shall not, directly or through any agent,
processor, or licensed member of the network, by contract, requirement, condition, penalty,
or otherwise, inhibit the ability—

(i) of any person to set a minimum dollar value for the acceptance by that person
of credit cards, to the extent that —

(I) such minimum dollar value does not differentiate between issuers or be-
tween payment card networks; and
(IT) such minimum dollar value does not exceed $10.00; or

(ii) of any Federal agency or institution of higher education to set a maximum dol-
lar value for the acceptance by that Federal agency or institution of higher education
of credit cards, to the extent that such maximum dollar value does not differentiate
between issuers or between payment card networks.

(B) INCREASE IN MINIMUM DOLLAR AMOUNT.—The Board may, by regulation prescribed
pursuant to section 553 of title 5, United States Code, increase the amount of the dollar
value listed in subparagraph (A)G)(ID).

(4) RULE OF CONSTRUCTION:.—No provision of this subsection shall be construed to author-
ize any person—
(A) to discriminate between debit cards within a payment card network on the basis
of the issuer that issued the debit card; or
(B) to discriminate between credit cards within a payment card network on the basis
of the issuer that issued the credit card.
(c) DEFINITIONS.—For purposes of this section, the following definitions shall apply:

(1) AFFILIATE.—The term “affiliate” means any company that controls, is controlled by, or
is under common control with another company.

(2) DEBIT cARD.—The term “debit card”—

(A) means any card, or other payment code or device, issued or approved for use
through a payment card network to debit an asset account (regardless of the purpose for
which the account is established), whether authorization is based on signature, PIN, or
other means;

(B) includes a general-use prepaid card, as that term is defined in section 915(a)(2)(A);
and

(C) does not include paper checks.

(3) CREDIT CARD.—The term “credit card” has the same meaning as in section 103 of the
Truth in Lending Act.
(4) D1scOUNT.—The term “discount”—

(A) means a reduction made from the price that customers are informed is the regular
price; and

(B) does not include any means of increasing the price that customers are informed
is the regular price.

(5) ELECTRONIC DEBIT TRANSACTION.—The term “electronic debit transaction” means a
transaction in which a person uses a debit card.
(6) FEDERAL AGENCY.—The term “Federal agency” means—

(A) an agency (as defined in section 101 of title 31, United States Code); and

(B) a Government corporation (as defined in section 103 of title 5, United States Code).
(7) INSTITUTION OF HIGHER EDUCATION.—The term “institution of higher education” has

the same meaning as in 101 and 102 of the Higher Education Act of 1965 (20 U.S.C. 1001,
1002).
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(8) INTERCHANGE TRANSACTION FEE.—The term “interchange transaction fee” means any
fee established, charged or received by a payment card network for the purpose of compen-
sating an issuer for its involvement in an electronic debit transaction.

(9) IssUER.—The term “issuer” means any person who issues a debit card, or credit card,
or the agent of such person with respect to such card.

(10) NETWORK FEE.—The term “network fee” means any fee charged and received by a pay-
ment card network with respect to an electronic debit transaction, other than an interchange
transaction fee.

(11) PAYMENT CARD NETWORK.—The term “payment card network” means an entity that
directly, or through licensed members, processors, or agents, provides the proprietary services,
infrastructure, and software that route information and data to conduct debit card or credit
card transaction authorization, clearance, and settlement, and that a person uses in order to
accept as a form of payment a brand of debit card, credit card or other device that may be
used to carry out debit or credit transactions.

(d) ENFORCEMENT.—

(1) IN GENERAL.—Compliance with the requirements imposed under this section shall be
enforced under section 918.

(2) EXCceEPTION.—Sections 916 and 917 shall not apply with respect to this section or the
requirements imposed pursuant to this section.

* * * & * *k *

EXPEDITED FUNDS AVAILABILITY ACT

TITLE VI—EXPEDITED FUNDS AVAILABILITY

SEC. 603. EXPEDITED FUNDS AVAILABILITY SCHEDULES.
(a) NEXT BUSINESS DAY AVAILABILITY FOR CERTAIN DEPOSITS.—

(1) CASH DEPOSITS; WIRE TRANSFERS.—Except as provided in subsection (e) and in section
604, in any case in which—

(A) any cash is deposited in an account at a receiving depository institution staffed
by individuals employed by such institution, or
(B) funds are received by a depository institution by wire transfer for deposit in an
account at such institution,
such cash or funds shall be available for withdrawal not later than the business day after the
business day on which such cash is deposited or such funds are received for deposit.

(2) GOVERNMENT CHECKS; CERTAIN OTHER CHECKS.—Funds deposited in an account at a
depository institution by check shall be available for withdrawal not later than the business
day after the business day on which such funds are deposited in the case of—

(A) a check which—

(i) is drawn on the Treasury of the United States; and

(i1) is endorsed only by the person to whom it was issued.
(B) a check which—

(i) is drawn by a State;

(i1) is deposited in a receiving depository institution which is located in such State
and is staffed by individuals employed by such institution;

(iii) is deposited with a special deposit slip which indicates it is a check drawn
by a State; and

(iv) is endorsed only by the person to whom it was issued;
(C) a check which—

(i) is drawn by a unit of general local government,;

(i1) is deposited in a receiving depository institution which is located in the same
State as such unit of general local government and is staffed by individuals employed
by such institution;

g:\WHLC\051319\051319.078.xml
May 13, 2019 (11:15 a.m.)



G:\OFFICE\RAMSEYER\R16\CP12A\RCP116-15_CP12A. XML H.L.C.
38

(iii) is deposited with a special deposit slip which indicates it is a check drawn
by a unit of general local government; and
(iv) is endorsed only by the person to whom it was issued,;

(D) the first $200 deposited by check or checks on any one business day;

(E) a check deposited in a branch of a depository institution and drawn on the same
or another branch of the same depository institution if both such branches are located in
the same State or the same check processing region;

(F) a cashier’s check, certified check, teller’s check, or depository check which—

(i) is deposited in a receiving depository institution which is staffed by individuals
employed by such institution;
(i1) is deposited with a special deposit slip which indicates it is a cashier’s check,
certified check, teller’s check, or depository check, as the case may be; and
(iii) is endorsed only by the person to whom it was issued.
(b) PERMANENT SCHEDULE.—

(1) AVAILABILITY OF FUNDS DEPOSITED BY LOCAL CHECKS.—Subject to paragraph (3) of this
subsection, subsections (a)(2), (d), and (e) of this section, and section 604, not more than 1 busi-
ness day shall intervene between the business day on which funds are deposited in an account
at a depository institution by a check drawn on a local originating depository institution and
the business day on which the funds involved are available for withdrawal.

(2) AVAILABILITY OF FUNDS DEPOSITED BY NONLOCAL CHECKS.—Subject to paragraph (3) of
this subsection, subsections (a)(2), (d), and (e) of this section, and section 604, not more than
4 business days shall intervene between the business day on which funds are deposited in an
account at a depository institution by a check drawn on a nonlocal originating depository insti-
tution and the business day on which such funds are available for withdrawal.

(3) TIME PERIOD ADJUSTMENTS FOR CASH WITHDRAWAL OF CERTAIN CHECKS.—

(A) IN GENERAL.—Except as provided in subparagraph (B), funds deposited in an ac-
count in a depository institution by check (other than a check described in subsection
(a)(2)) shall be available for cash withdrawal not later than the business day after the
business day on which such funds otherwise are available under paragraph (1) or (2).

(B) 5 P.M. CASH AVAILABILITY.—Not more than $400 (or the maximum amount allow-
able in the case of a withdrawal from an automated teller machine but not more than
$400) of funds deposited by one or more checks to which this paragraph applies shall be
available for cash withdrawal not later than 5 o’clock post meridian of the business day
on which such funds are available under paragraph (1) or (2). If funds deposited by checks
described in both paragraph (1) and paragraph (2) become available for cash withdrawal
under this paragraph on the same business day, the limitation contained in this subpara-
graph shall apply to the aggregate amount of such funds.

(C) $200 AVAILABILITY.—Any amount available for withdrawal under this paragraph
shall be in addition to the amount available under subsection (a)(2)(D).

(4) APPLICABILITY.—This subsection shall apply with respect to funds deposited by check
in an account at a depository institution on or after September 1, 1990, except that the Board
may, by regulation, make this subsection or any part of this subsection applicable earlier than
September 1, 1990.

(c) TEMPORARY SCHEDULE.—

(1) AVAILABILITY OF LOCAL CHECKS.—

(A) IN GENERAL.—Subject to subparagraph (B) of this paragraph, subsections (a)(2),
(d), and (e) of this section, and section 604, not more than 2 business days shall intervene
between the business day on which funds are deposited in an account at a depository insti-
tution by a check drawn on a local originating depository institution and the business day
on which such funds are available for withdrawal.

(B) TIME PERIOD ADJUSTMENT FOR CASH WITHDRAWAL OF CERTAIN CHECKS.—

(i) IN GENERAL.—Except as provided in clause (ii), funds deposited in an account
in a depository institution by check drawn on a local depository institution that is not

a participant in the same check clearinghouse association as the receiving depository

institution (other than a check described in subsection (a)(2)) shall be available for

cash withdrawal not later than the business day after the business day on which such

funds otherwise are available under subparagraph (A).

(ii) 5 P.M. CASH AVAILABILITY.—Not more than $400 (or the maximum amount al-
lowable in the case of a withdrawal from an automated teller machine but not more
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than $400) of funds deposited by one or more checks to which this subparagraph ap-

plies shall be available for cash withdrawal not later than 5 o’clock post meridian of

the business day on which such funds are available under subparagraph (A).

(ii1) $200 AVAILABILITY.—Any amount available for withdrawal under this subpara-
graph shall be in addition to the amount available under subsection (a)(2)(D).

(2) AVAILABILITY OF NONLOCAL CHECKS.—Subject to subsections (a)(2), (d), and (e) of this
section and section 604, not more than 6 business days shall intervene between the business
day on which funds are deposited in an account at a depository institution by a check drawn
on a nonlocal originating depository institution and the business day on which such funds are
available for withdrawal.

(3) APPLICABILITY.—This subsection shall apply with respect to funds deposited by check
in an account at a depository institution after August 31, 1988, and before September 1, 1990,
except as may be otherwise provided under subsection (b)(4).

(d) TIME PERIOD ADJUSTMENTS.—

(1) REDUCTION GENERALLY.—Notwithstanding any other provision of law, the Board, joint-
ly with the Director of the [Bureau of Consumer Financial Protection] Consumer Financial
Protection Bureau, shall, by regulation, reduce the time periods established under subsections
(b), (c), and (e) to as short a time as possible and equal to the period of time achievable under
the improved check clearing system for a receiving depository institution to reasonably expect
to learn of the nonpayment of most items for each category of checks.

(2) EXTENSION FOR CERTAIN DEPOSITS IN NONCONTIGUOUS STATES OR TERRITORIES.—Not-
withstanding any other provision of law, any time period established under subsection (b), (c),
or (e) shall be extended by 1 business day in the case of any deposit which is both—

(A) deposited in an account at a depository institution which is located in Alaska, Ha-
waii, Puerto Rico, American Samoa, the Commonwealth of the Northern Mariana Islands,
Guam, or the Virgin Islands; and

(B) deposited by a check drawn on an originating depository institution which is not
located in the same State, commonwealth, or territory as the receiving depository institu-
tion.

(e) DEPOSITS AT AN ATM.—

(1) NONPROPRIETARY ATM.—

(A) IN GENERAL.—Not more than 4 business days shall intervene between the business
day a deposit described in subparagraph (B) is made at a nonproprietary automated teller
machine (for deposit in an account at a depository institution) and the business day on
which funds from such deposit are available for withdrawal.

(B) DEPOSITS DESCRIBED IN THIS PARAGRAPH.—A deposit is described in this subpara-
graph if it is—

(i) a cash deposit;
(ii) a deposit made by a check described in subsection (a)(2);
(iii) a deposit made by a check drawn on a local originating depository institution

(other than a check described in subsection (a)(2)); or

(iv) a deposit made by a check drawn on a nonlocal originating depository institu-

tion (other than a check described in subsection (a)(2)).

(2) PROPRIETARY ATM—TEMPORARY AND PERMANENT SCHEDULES.—The provisions of sub-
sections (a), (b), and (c) shall apply with respect to any funds deposited at a proprietary auto-
mated teller machine for deposit in an account at a depository institution.

(8) STUDY AND REPORT ON ATM’S.—The Board shall, either directly or through the Con-
sumer Advisory Council, establish and maintain a dialogue with depository institutions and
their suppliers on the computer software and hardware available for use by automated teller
machines, and shall, not later than September 1 of each of the first 3 calendar years beginning
after the date of the enactment of this title, report to the Congress regarding such software
and hardware and regarding the potential for improving the processing of automated teller ma-
chine deposits.

(f) CHECK RETURN; NOTICE OF NONPAYMENT.—No provision of this section shall be construed
as requiring that, with respect to all checks deposited in a receiving depository institution—

(1) such checks be physically returned to such depository institution; or

(2) any notice of nonpayment of any such check be given to such depository institution
within the times set forth in subsection (a), (b), (c), or (e) or in the regulations issued under
any such subsection.
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SEC. 604. SAFEGUARD EXCEPTIONS.

(a) NEW AccoUNTs.—Notwithstanding section 603, in the case of any account established at
a depository institution by a new depositor, the following provisions shall apply with respect to any
deposit in such account during the 30-day period (or such shorter period as the Board, jointly with
the Director of the [Bureau of Consumer Financial Protection] Consumer Financial Protection Bu-
reau, may establish) beginning on the date such account is established—

(1) NEXT BUSINESS DAY AVAILABILITY OF CASH AND CERTAIN ITEMS.—Except as provided in
paragraph (3), in the case of—

(A) any cash deposited in such account;

(B) any funds received by such depository institution by wire transfer for deposit in
such account;

(C) any funds deposited in such account by cashier’s check, certified check, teller’s
check, depository check, or traveler’s check; and

(D) any funds deposited by a government check which is described in subparagraph

(A), (B), or (C) of section 603(a)(2),
such cash or funds shall be available for withdrawal on the business day after the business
day on which such cash or funds are deposited or, in the case of a wire transfer, on the busi-
ness day after the business day on which such funds are received for deposit.

(2) AVAILABILITY OF OTHER ITEMS.—In the case of any funds deposited in such account by
a check (other than a check described in subparagraph (C) or (D) of paragraph (1)), the avail-
ability for withdrawal of such funds shall not be subject to the provisions of section 603(b),
603(c), or paragraphs (1) of section 603(e).

(3) LIMITATION RELATING TO CERTAIN CHECKS IN EXCESS OF $5,000.—In the case of funds
deposited in such account during such period by checks described in subparagraph (C) or (D)
of paragraph (1) the aggregate amount of which exceeds $5,000—

(A) paragraph (1) shall apply only with respect to the first $5,000 of such aggregate
amount; and

(B) not more than 8 business days shall intervene between the business day on which
any such funds are deposited and the business day on which such excess amount shall
be available for withdrawal.

(b) LARGE OR REDEPOSITED CHECKS; REPEATED OVERDRAFTS.—The Board, jointly with the Di-
rector of the [Bureau of Consumer Financial Protection] Consumer Financial Protection Bureau,
may, by regulation, establish reasonable exceptions to any time limitation established under sub-
section (a)(2), (b), (¢), or (e) of section 603 for—

(1) the amount of deposits by one or more checks that exceeds the amount of $5,000 in
any one day;

(2) checks that have been returned unpaid and redeposited; and

(3) deposit accounts which have been overdrawn repeatedly.

(c) REASONABLE CAUSE EXCEPTION.—

(1) IN GENERAL.—In accordance with regulations which the Board, jointly with the Director
of the [Bureau of Consumer Financial Protection]l Consumer Financial Protection Bureau,
shall prescribe, subsections (a)(2), (b), (¢), and (e) of section 603 shall not apply with respect
to any check deposited in an account at a depository institution if the receiving depository in-
stitution has reasonable cause to believe that the check is uncollectible from the originating
depository institution. For purposes of the preceding sentence, reasonable cause to believe re-
quires the existence of facts which would cause a well-grounded belief in the mind of a reason-
able person. Such reasons shall be included in the notice required under sub- section (f).

(2) BASIS FOR DETERMINATION.—No determination under this subsection may be based on
any class of checks or persons.

(3) OVERDRAFT FEES.—If the receiving depository institution determines that a check de-
posited in an account is a check described in paragraph (1), the receiving depository institution
shall not assess any fee for any subsequent overdraft with respect to such account, if—

(A) the depositor was not provided with the written notice required under subsection

(f) (with respect to such determination) at the time the deposit was made;

(B) the overdraft would not have occurred but for the fact that the funds so deposited
are not available; and
(C) the amount of the check is collected from the originating depository institution.

(4) COMPLIANCE.—Each agency referred to in section 610(a) shall monitor compliance with

the requirements of this subsection in each regular examination of a depository institution and
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shall describe in each report to the Congress the extent to which this subsection is being com-

plied with. For the purpose of this paragraph, each depository institution shall retain a record

of each notice provided under subsection (f) as a result of the application of this subsection.

(d) EMERGENCY CONDITIONS.—Subject to such regulations as the Board, jointly with the Direc-
tor of the [Bureau of Consumer Financial Protection] Consumer Financial Protection Bureau, may
prescribe, subsections (a)(2), (b), (¢), and (e) of section 603 shall not apply to funds deposited by
check in any receiving depository institution in the case of—

(1) any interruption of communication facilities;

(2) suspension of payments by another depository institution;

(3) any war; or

(4) any emergency condition beyond the control of the receiving depository institution,

if the receiving depository institution exercises such diligence as the circumstances require.
(e) PREVENTION OF FRAUD LOSSES.—

(1) IN GENERAL.—The Board, jointly with the Director of the [Bureau of Consumer Finan-
cial Protection] Consumer Financial Protection Bureau, may, by regulation or order, suspend
the applicability of this title, or any portion thereof, to any classification of checks if the Board,
jointly with the Director of the [Bureau of Consumer Financial Protection] Consumer Finan-
cial Protection Bureau, determines that—

(A) depository institutions are experiencing an unacceptable level of losses due to
check-related fraud, and

(B) suspension of this title, or such portion of this title, with regard to the classifica-
tion of checks involved in such fraud is necessary to diminish the volume of such fraud.
(2) SUNSET PROVISION.—No regulation prescribed or order issued under paragraph (1) shall

remain in effect for more than 45 days (excluding Saturdays, Sundays, legal holidays, or any
day either House of Congress is not in session).

(3) REPORT TO CONGRESS.—

(A) NOTICE OF EACH SUSPENSION.—Within 10 days of prescribing any regulation or
issuing any order under paragraph (1), the Board, jointly with the Director of the [Bureau
of Consumer Financial Protection] Consumer Financial Protection Bureau, shall transmit
a report of such action to the Committee on Banking, Finance and Urban Affairs of the
House of Representatives and the Committee on Banking, Housing, and Urban Affairs of
the Senate.

(B) CONTENTS OF REPORT.—Each report under subparagraph (A) shall contain—

(i) the specific reason for prescribing the regulation or issuing the order;
(i) evidence considered by the Board, jointly with the Director of the [Bureau of

Consumer Financial Protection]l Consumer Financial Protection Bureau, in making

the determination under paragraph (1) with respect to such regulation or order; and

(ii1) specific examples of the check-related fraud giving rise to such regulation or
order.
(f) NOTICE OF EXCEPTION; AVAILABILITY WITHIN REASONABLE TIME.—

(1) IN GENERAL.—If any exception contained in this section (other than subsection (a)) ap-
plies with respect to funds deposited in an account at a depository institution—

(A) the depository institution shall provide notice in the manner provided in para-
graph (2) of—

(i) the time period within which the funds shall be made available for withdrawal,
and
(i1) the reason the exception was invoked; and

(B) except where other time periods are specifically provided in this title, the avail-
ability of the funds deposited shall be governed by the policy of the receiving depository
institution, but shall not exceed a reasonable period of time as determined by the Board,
jointly with the Director of the [Bureau of Consumer Financial Protection] Consumer Fi-
nancial Protection Bureau.

(2) TIME FOR NOTICE.—The notice required under paragraph (1)(A) with respect to a de-
posit to which an exception contained in this section applies shall be made by the time pro-
vided in the following subparagraphs:

(A) In the case of a deposit made in person by the depositor at the receiving depository
institution, the depository institution shall immediately provide such notice in writing to
the depositor.
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(B) In the case of any other deposit (other than a deposit described in subparagraph
(C)), the receiving depository institution shall mail the notice to the depositor not later
than the close of the next business day following the business day on which the deposit
is received.

(C) In the case of a deposit to which subsection (d) or (e) applies, notice shall be pro-
vided by the depository institution in accordance with regulations of the Board, jointly
with the Director of the [Bureau of Consumer Financial Protection] Consumer Financial
Protection Bureau.

(D) In the case of a deposit to which subsection (b)(1) or (b)(2) applies, the depository
institution may, for nonconsumer accounts and other classes of accounts, as defined by the
Board, that generally have a large number of such deposits, provide notice at or before
the time it first determines that the subsection applies.

(E) In the case of a deposit to which subsection (b)(3) applies, the depository institu-
tion may, subject to regulations of the Board, provide notice at the beginning of each time
period it determines that the subsection applies. In addition to the requirements contained
in paragraph (1)(A), the notice shall specify the time period for which the exception will
apply.

(3) SUBSEQUENT DETERMINATIONS.—If the facts upon which the determination of the appli-
cability of an exception contained in subsection (b) or (¢) to any deposit only become known
to the receiving depository institution after the time notice is required under paragraph (2)
with respect to such deposit, the depository institution shall mail such notice to the depositor
as soon as practicable, but not later than the first business day following the day such facts
become known to the depository institution.

SEC. 605. DISCLOSURE OF FUNDS AVAILABILITY
POLICIES.

(a) NOTICE FOR NEW ACCOUNTS.—Before an account is opened at a depository institution, the
depository institution shall provide written notice to the potential customer of the specific policy
of such depository institution with respect to when a customer may withdraw funds deposited into
the customer’s account.

(b) PREPRINTED DEPOSIT SLIPS.—All preprinted deposit slips that a depository institution fur-
nishes to its customers shall contain a summary notice, as prescribed by the Board, jointly with
the Director of the [Bureau of Consumer Financial Protection] Consumer Financial Protection Bu-
reau, in regulations, that deposited items may not be available for immediate withdrawal.

(c) MAILING OF NOTICE.—

(1) FIRST MAILING AFTER ENACTMENT.—In the first regularly scheduled mailing to cus-
tomers occurring after the effective date of this section, but not more than 60 days after such
effective date, each depository institution shall send a written notice containing the specific
policy of such depository institution with respect to when a customer may withdraw funds de-
posited into such customer’s account, unless the depository institution has provided a disclo-
sure which meets the requirements of this section before such effective date.

(2) SUBSEQUENT CHANGES.—A depository institution shall send a written notice to cus-
tomers at least 30 days before implementing any change to the depository institution’s policy
with respect to when customers may withdraw funds deposited into consumer accounts, except
that any change which expedites the availability of such funds shall be disclosed not later than
30 days after implementation.

(3) UpPoN REQUEST.—Upon the request of any person, a depository institution shall provide
or send such person a written notice containing the specific policy of such depository institution
with respect to when a customer may withdraw funds deposited into a customer’s account.

(d) POSTING OF NOTICE.—

(1) SPECIFIC NOTICE AT MANNED TELLER STATIONS.—Each depository institution shall post,
in a conspicuous place in each location where deposits are accepted by individuals employed
by such depository institution, a specific notice which describes the time periods applicable to
the availability of funds deposited in a consumer account.

(2) GENERAL NOTICE AT AUTOMATED TELLER MACHINES.—In the case of any automated tell-
er machine at which any funds are received for deposit in an account at any depository institu-
tion, the Board, jointly with the Director of the [Bureau of Consumer Financial Protection]
Consumer Financial Protection Bureau, shall prescribe, by regulations, that the owner or oper-
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ator of such automated teller machine shall post or provide a general notice that funds depos-

ited in such machine may not be immediately available for withdrawal.

(e) NOTICE OF INTEREST PAYMENT PoLicY.—If a depository institution described in section
606(b) begins the accrual of interest or dividends at a later date than the date described in section
606(a) with respect to all funds, including cash, deposited in an interest-bearing account at such
depository institution, any notice required to be provided under subsections (a) and (c) shall contain
a written description of the time at which such depository institution begins to accrue interest or
dividends on such funds.

(f) MODEL DISCLOSURE FORMS.—

(1) PREPARED BY BOARD AND BUREAU.—The Board, jointly with the Director of the [Bureau
of Consumer Financial Protection] Consumer Financial Protection Bureau, shall publish model
disclosure forms and clauses for common transactions to facilitate compliance with the disclo-
sure requirements of this section and to aid customers by utilizing readily understandable lan-
guage.

(2) USE OF FORMS TO ACHIEVE COMPLIANCE.—A depository institution shall be deemed to
be in compliance with the requirements of this section if such institution—

(A) uses any appropriate model form or clause as published by the Board, jointly with
the Director of the [Bureau of Consumer Financial Protection] Consumer Financial Pro-
tection Bureau,, or

(B) uses any such model form or clause and changes such form or clause by—

(i) deleting any information which is not required by this title; or
(i1) rearranging the format.

(3) VOLUNTARY USE.—Nothing in this title requires the use of any such model form or
clause prescribed by the Board, jointly with the Director of the [Bureau of Consumer Financial
Protection] Consumer Financial Protection Bureau, under this subsection.

(4) NOTICE AND COMMENT.—Model disclosure forms and clauses shall be adopted by the
Board, jointly with the Director of the [Bureau of Consumer Financial Protection] Consumer
Financial Protection Bureau, only after notice duly given in the Federal Register and an oppor-
tunity for public comment in accordance with section 553 of title 5, United States Code.

*® * * & * k *

SEC. 609. REGULATIONS AND REPORTS BY BOARD.

(a) IN GENERAL.—After notice and opportunity to submit comment in accordance with section
553(c) of title 5, United States Code, the Board, jointly with the Director of the [Bureau of Con-
sumer Financial Protection] Consumer Financial Protection Bureau, shall prescribe regulations—

(1) to carry out the provisions of this title;
(2) to prevent the circumvention or evasion of such provisions; and
(3) to facilitate compliance with such provisions.

(b) REGULATIONS RELATING TO IMPROVEMENT OF CHECK PROCESSING SYSTEM.—In order to im-
prove the check processing system, the Board shall consider (among other proposals) requiring, by
regulation, that—

(1) depository institutions be charged based upon notification that a check or similar in-
strument will be presented for payment;
(2) the Federal Reserve banks and depository institutions provide for check truncation;
(3) depository institutions be provided incentives to return items promptly to the deposi-
tory institution of first deposit;
(4) the Federal Reserve banks and depository institutions take such actions as are nec-
essary to automate the process of returning unpaid checks,
(5) each depository institution and Federal Reserve bank—
(A) place its endorsement, and other notations specified in regulations of the Board,
on checks in the positions specified in such regulations; and
(B) take such actions as are necessary to—
(i) automate the process of reading endorsements; and
(i1) eliminate unnecessary endorsements;
(6) within one business day after an originating depository institution is presented a check

(for more than such minimum amount as the Board may prescribe)—

(A) such originating depository institution determine whether it will pay such check;
and

g:\WHLC\051319\051319.078.xml
May 13, 2019 (11:15 a.m.)



G:\OFFICE\RAMSEYER\R16\CP12A\RCP116-15_CP12A. XML H.L.C.
44

(B) if such originating depository institution determines that it will not pay such
check, such originating depository institution directly notify the receiving depository insti-
tution of such determination;

(7) regardless of where a check is cleared initially, all returned checks be eligible to be
returned through the Federal Reserve System,;

(8) Federal Reserve banks and depository institutions participate in the development and
implementation of an electronic clearinghouse process to the extent the Board determines, pur-
suant to the study under subsection (f), that such a process is feasible; and

(9) originating depository institutions be permitted to return unpaid checks directly to, and
obtain reimbursement for such checks directly from, the receiving depository institution.

(¢) REGULATORY RESPONSIBILITY OF BOARD FOR PAYMENT SYSTEM.—

(1) RESPONSIBILITY FOR PAYMENT SYSTEM.—In order to carry out the provisions of this title,
the Board of Governors of the Federal Reserve System shall have the responsibility to regu-
late—

(A) any aspect of the payment system, including the receipt, payment, collection, or
clearing of checks; and

(B) any related function of the payment system with respect to checks.

(2) REGULATIONS.—The Board shall prescribe such regulations as it may determine to be
appropriate to carry out its responsibility under paragraph (1).

(d) REPORTS.—

(1) IMPLEMENTATION PROGRESS REPORTS.—

(A) REQUIRED REPORTS.—The Board shall transmit a report to both Houses of the Con-
gress not later than 18, 30, and 48 months after the date of the enactment of this title.

(B) CONTENTS OF REPORT.—Each such report shall describe—

(i) the actions taken and progress made by the Board to implement the schedules
established in section 603, and
(i1) the impact of this title on consumers and depository institutions.

(2) EVALUATION OF TEMPORARY SCHEDULE REPORT.—

(A) REPORT REQUIRED.—The Board shall transmit a report to both Houses of the Con-
gress not later than 2 years after the date of the enactment of this title regarding the ef-
fects the temporary schedule established under section 603(c) have had on depository insti-
tutions and the public.

(B) CONTENTS OF REPORT.—Such report shall also assess the potential impact the im-
plementation of the schedule established in section 603(b) will have on depository institu-
tions and the public, including an estimate of the risks to and losses of depository institu-
tions and the benefits to consumers. Such report shall also contain such recommendations
for legislative or administrative action as the Board may determine to be necessary.

(3) COMPTROLLER GENERAL EVALUATION REPORT.—Not later than 6 months after section
603(b) takes effect, the Comptroller General of the United States shall transmit a report to
the Congress evaluating the implementation and administration of this title.

(e) CONSULTATIONS.—In prescribing regulations under subsections (a) and (b), the Board and
the Director of the [Bureau of Consumer Financial Protection] Consumer Financial Protection Bu-
reau, in the case of subsection (a), and the Board, in the case of subsection (b), shall consult with
the Comptroller of the Currency, the Board of Directors of the Federal Deposit Insurance Corpora-
tion, and the National Credit Union Administration Board.

(f) ELECTRONIC CLEARINGHOUSE STUDY.—

(1) StuDY REQUIRED.—The Board shall study the feasibility of modernizing and accel-
erating the check payment system through the development of an electronic clearinghouse
process utilizing existing telecommunications technology to avoid the necessity of actual pre-
sentment of the paper instrument to a payor institution before such institution is charged for
the item.

(2) CONSULTATION; FACTORS TO BE STUDIED.—In connection with the study required under
paragraph (1), the Board shall—

(A) consult with appropriate experts in telecommunications technology; and

(B) consider all practical and legal impediments to the development of an electronic
clearinghouse process.
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(3) REPORT REQUIRED.—The Board shall report its conclusions to the Congress within 9
months of the date of the enactment of this title.

* * & & *k k *

FEDERAL DEPOSIT INSURANCE ACT

* * * * & k *

SEC. 8. (a) TERMINATION OF INSURANCE.—
(1) VOLUNTARY TERMINATION.—Any insured depository institution which is not—
(A) a national member bank;
(B) a State member bank;
(C) a Federal branch;
(D) a Federal savings association; or
(E) an insured branch which is required to be insured under subsection (a) or (b) of

section 6 of the International Banking Act of 1978,
may terminate such depository institution’s status as an insured depository institution if such
insured institution provides written notice to the Corporation of the institution’s intent to ter-
minate such status not less than 90 days before the effective date of such termination.

(2) INVOLUNTARY TERMINATION.—

(A) NOTICE TO PRIMARY REGULATOR.—If the Board of Directors determines that—

(i) an insured depository institution or the directors or trustees of an insured de-
pository institution have engaged or are engaging in unsafe or unsound practices in
conducting the business of the depository institution;

(ii) an insured depository institution is in an unsafe or unsound condition to con-
tinue operations as an insured institution; or

(iii) an insured depository institution or the directors or trustees of the insured
institution have violated any applicable law, regulation, order, condition imposed in
writing by the Corporation in connection with the approval of any application or other
request by the insured depository institution, or written agreement entered into be-
tween the insured depository institution and the Corporation,

the Board of Directors shall notify the appropriate Federal banking agency with respect

to such institution (if other than the Corporation) or the State banking supervisor of such

institution (if the Corporation is the appropriate Federal banking agency) of the Board’s
determination and the facts and circumstances on which such determination is based for
the purpose of securing the correction of such practice, condition, or violation. Such notice
shall be given to the appropriate Federal banking agency not less than 30 days before the
notice required by subparagraph (B), except that this period for notice to the appropriate

Federal banking agency may be reduced or eliminated with the agreement of such agency.

(B) NOTICE OF INTENTION TO TERMINATE INSURANCE.—If, after giving the notice re-
quired under subparagraph (A) with respect to an insured depository institution, the

Board of Directors determines that any unsafe or unsound practice or condition or any vio-

lation specified in such notice requires the termination of the insured status of the insured

depository institution, the Board shall—

(i) serve written notice to the insured depository institution of the Board’s inten-
tion to terminate the insured status of the institution;

(i1) provide the insured depository institution with a statement of the charges on
the basis of which the determination to terminate such institution’s insured status
was made (or a copy of the notice under subparagraph (A)); and

(ii1) notify the insured depository institution of the date (not less than 30 days
after notice under this subparagraph) and place for a hearing before the Board of Di-
rectors (or any person designated by the Board) with respect to the termination of the
institution’s insured status.

(3) HEARING; TERMINATION.—If, on the basis of the evidence presented at a hearing before
the Board of Directors (or any person designated by the Board for such purpose), in which all
issues shall be determined on the record pursuant to section 554 of title 5, United States Code,
and the written findings of the Board of Directors (or such person) with respect to such evi-
dence (which shall be conclusive), the Board of Directors finds that any unsafe or unsound
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practice or condition or any violation specified in the notice to an insured depository institution
under paragraph (2)(B) or subsection (w) has been established, the Board of Directors may
issue an order terminating the insured status of such depository institution effective as of a
date subsequent to such finding.

(4) APPEARANCE; CONSENT TO TERMINATION.—Unless the depository institution shall ap-
pear at the hearing by a duly authorized representative, it shall be deemed to have consented
to the termination of its status as an insured depository institution and termination of such
status thereupon may be ordered.

(5) JUDICIAL REVIEW.—Any insured depository institution whose insured status has been
terminated by order of the Board of Directors under this subsection shall have the right of
judicial review of such order only to the same extent as provided for the review of orders under
subsection (h) of this section.

(6) PUBLICATION OF NOTICE OF TERMINATION.—The Corporation may publish notice of such
termination and the depository institution shall give notice of such termination to each of its
depositors at his last address of record on the books of the depository institution, in such man-
ner and at such time as the Board of Directors may find to be necessary and may order for
the protection of depositors.

(7) TEMPORARY INSURANCE OF DEPOSITS INSURED AS OF TERMINATION.—After the termi-
nation of the insured status of any depository institution under the provisions of this sub-
section, the insured deposits of each depositor in the depository institution on the date of such
termination, less all subsequent withdrawals from any deposits of such depositor, shall con-
tinue for a period of at least 6 months or up to 2 years, within the discretion of the Board
of Directors, to be insured, and the depository institution shall continue to pay to the Corpora-
tion assessments as in the case of an insured depository institution during such period. No
additions to any such deposits and no new deposits in such depository institution made after
the date of such termination shall be insured by the Corporation, and the depository institu-
tion shall not advertise or hold itself out as having insured deposits unless in the same connec-
tion it shall also state with equal prominence that such additions to deposits and new deposits
made after such date are not so insured. Such depository institution shall, in all other respects,
be subject to the duties and obligations of an insured depository institution for the period re-
ferred to in the 1st sentence from the date of such termination, and in the event that such
depository institution shall be closed on account of inability to meet the demands of its deposi-
tors within such period, the Corporation shall have the same powers and rights with respect
to such depository institution as in case of an insured depository institution.

(8) TEMPORARY SUSPENSION OF INSURANCE.—

(A) IN GENERAL.—If the Board of Directors initiates a termination proceeding under
paragraph (2), and the Board of Directors, after consultation with the appropriate Federal
banking agency, finds that an insured depository institution (other than a savings associa-
tion to which subparagraph (B) applies) has no tangible capital under the capital guide-
lines or regulations of the appropriate Federal banking agency, the Corporation may issue
a temporary order suspending deposit insurance on all deposits received by the institution.

(B) SPECIAL RULE FOR CERTAIN SAVINGS INSTITUTIONS.—

(i) CERTAIN GOODWILL INCLUDED IN TANGIBLE CAPITAL.—In determining the tan-
gible capital of a savings association for purposes of this paragraph, the Board of Di-
rectors shall include goodwill to the extent it is considered a component of capital
under section 5(t) of the Home Owners’ Loan Act. Any savings association which
would be subject to a suspension order under subparagraph (A) but for the operation
of this subparagraph, shall be considered by the Corporation to be a “special super-
visory association”.

(ii) SUSPENSION ORDER.—The Corporation may issue a temporary order sus-
pending deposit insurance on all deposits received by a special supervisory association
whenever the Board of Directors determines that—

(I) the capital of such association, as computed utilizing applicable accounting
standards, has suffered a material decline;

(IT) that such association (or its directors or officers) is engaging in an unsafe
or unsound practice in conducting the business of the association;

(IIT) that such association is in an unsafe or unsound condition to continue
operating as an insured association; or
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(IV) that such association (or its directors or officers) has violated any applica-
ble law, rule, regulation, or order, or any condition imposed in writing by a Fed-
eral banking agency, or any written agreement including a capital improvement
plan entered into with any Federal banking agency, or that the association has
failed to enter into a capital improvement plan which is acceptable to the Corpora-
tion within the time period set forth in section 5(t) of the Home Owners’ Loan Act.

Nothing in this paragraph limits the right of the Corporation or the Comptroller of
the Currency to enforce a contractual provision which authorizes the Corporation or
the Comptroller of the Currency, as a successor to the Federal Savings and Loan In-
surance Corporation or the Federal Home Loan Bank Board, to require a savings asso-
ciation to write down or amortize goodwill at a faster rate than otherwise required
under this Act or under applicable accounting standards.

(C) EFFECTIVE PERIOD OF TEMPORARY ORDER.—Any order issued under subparagraph
(A) shall become effective not earlier than 10 days from the date of service upon the insti-
tution and, unless set aside, limited, or suspended by a court in proceedings authorized
hereunder, such temporary order shall remain effective and enforceable until an order of
the Board under paragraph (3) becomes final or until the Corporation dismisses the pro-
ceedings under paragraph (3).

(D) JubpiciAL REVIEW.—Before the close of the 10-day period beginning on the date any
temporary order has been served upon an insured depository institution under subpara-
graph (A), such institution may apply to the United States District Court for the District
of Columbia, or the United States district court for the judicial district in which the home
office of the institution is located, for an injunction setting aside, limiting, or suspending
the enforcement, operation, or effectiveness of such order, and such court shall have juris-
diction to issue such injunction.

(E) CONTINUATION OF INSURANCE FOR PRIOR DEPOSITS.—The insured deposits of each
depositor in such depository institution on the effective date of the order issued under this
paragraph, minus all subsequent withdrawals from any deposits of such depositor, shall
continue to be insured, subject to the administrative proceedings as provided in this Act.

(F) PUBLICATION OF ORDER.—The depository institution shall give notice of such order
to each of its depositors in such manner and at such times as the Board of Directors may
find to be necessary and may order for the protection of depositors.

(G) NoTICE BY CORPORATION.—If the Corporation determines that the depository insti-
tution has not substantially complied with the notice to depositors required by the Board
of Directors, the Corporation may provide such notice in such manner as the Board of Di-
rectors may find to be necessary and appropriate.

(H) LAck oF NOTICE.—Notwithstanding subparagraph (A), any deposit made after the
effective date of a suspension order issued under this paragraph shall remain insured to
the extent that the depositor establishes that—

(i) such deposit consists of additions made by automatic deposit the depositor was
unable to prevent; or
(i1) such depositor did not have actual knowledge of the suspension of insurance.

(9) FINAL DECISIONS TO TERMINATE INSURANCE.—Any decision by the Board of Directors
to—

(A) issue a temporary order terminating deposit insurance; or

(B) issue a final order terminating deposit insurance (other than under subsection (p)
or (q));

shall be made by the Board of Directors and may not be delegated.

(10) LOow- TO MODERATE-INCOME HOUSING LENDER.—In making any determination regard-
ing the termination of insurance of a solvent savings association, the Corporation may consider
the extent of the association’s low- to moderate-income housing loans.

(b)(1) If, in the opinion of the appropriate Federal banking agency, any insured depository in-
stitution, depository institution which has insured deposits, or any institution-affiliated party is en-
gaging or has engaged, or the agency has reasonable cause to believe that the depository institution
or any institution-affiliated party is about to engage, in an unsafe or unsound practice in con-
ducting the business of such depository institution, or is violating or has violated, or the agency
has reasonable cause to believe that the depository institution or any institution-affiliated party
is about to violate, a law, rule, or regulation, or any condition imposed in writing by a Federal
banking agency in connection with any action on any application, notice, or other request by the
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depository institution or institution-affiliated party, or any written agreement entered into with the
agency, the appropriate Federal banking agency for the depository institution may issue and serve
upon the depository institution or such party a notice of charges in respect thereof. The notice shall
contain a statement of the facts constituting the alleged violation or violations or the unsafe or
unsound practice or practices, and shall fix a time and place at which a hearing will be held to
determine whether an order to cease and desist therefrom should issue against the depository insti-
tution or the institution-affiliated party. Such hearing shall be fixed for a date not earlier than
thirty days nor later than sixty days after service of such notice unless an earlier or a later date
is set by the agency at the request of any party so served. Unless the party or parties so served
shall appear at the hearing personally or by a duly authorized representative, they shall be deemed
to have consented to the issuance of the cease-and-desist order. In the event of such consent, or
if upon the record made at any such hearing, the agency shall find that any violation or unsafe
or unsound practice specified in the notice of charges has been established, the agency may issue
and serve upon the depository institution or the institution-affiliated party an order to cease and
desist from any such violation or practice. Such order may, by provisions which may be mandatory
or otherwise, require the depository institution or its institution-affiliated parties to cease and de-
sist from the same, and, further, to take affirmative action to correct the conditions resulting from
any such violation or practice.

(2) A cease-and-desist order shall become effective at the expiration of thirty days after the
service of such order upon the depository institution or other person concerned (except in the case
of a cease-and-desist order issued upon consent, which shall become effective at the time specified
therein), and shall remain effective and enforceable as provided therein, except to such extent as
it is stayed, modified, terminated, or set aside by action of the agency or a reviewing court.

(3) This subsection, subsections (¢) through (s) and subsection (u) of this section, and section
50 of this Act shall apply to any bank holding company, and to any “subsidiary” (other than a
bank) of a bank holding company, as those terms are defined in the Bank Holding Company Act
of 1956, any savings and loan holding company and any subsidiary (other than a depository institu-
tion) of a savings and loan holding company (as such terms are defined in section 10 of Home Own-
ers’ Loan Act)), any noninsured State member bank and to any organization organized and oper-
ated under section 25(a) of the Federal Reserve Act or operating under section 25 of the Federal
Reserve Act, in the same manner as they apply to a State member insured bank. Nothing in this
subsection or in subsection (c) of this section shall authorize any Federal banking agency, other
than the Board of Governors of the Federal Reserve System, to issue a notice of charges or cease-
and-desist order against a bank holding company or any subsidiary thereof (other than a bank or
subsidiary of that bank) or against a savings and loan holding company or any subsidiary thereof
(other than a depository institution or a subsidiary of such depository institution).

(4) This subsection, subsections (¢) through (s) and subsection (u) of this section, and section
50 of this Act shall apply to any foreign bank or company to which subsection (a) of section 8 of
the International Banking Act of 1978 applies and to any subsidiary (other than a bank) of any
such foreign bank or company in the same manner as they apply to a bank holding company and
any subsidiary thereof (other than a bank) under paragraph (3) of this subsection. For the purposes
of this paragraph, the term “subsidiary” shall have the meaning assigned to it in section 2 of the
Bank Holding Company Act of 1956.

(5) This section shall apply, in the same manner as it applies to any insured depository institu-
tion for which the appropriate Federal banking agency is the Comptroller of the Currency, to any
national banking association chartered by the Comptroller of the Currency, including an uninsured
association.

(6) AFFIRMATIVE ACTION TO CORRECT CONDITIONS RESULTING FROM VIOLATIONS OR PRAC-
TICES.—The authority to issue an order under this subsection and subsection (¢) which requires
an insured depository institution or any institution-affiliated party to take affirmative action
to correct or remedy any conditions resulting from any violation or practice with respect to
which such order is issued includes the authority to require such depository institution or such
party to—

) (?) make restitution or provide reimbursement, indemnification, or guarantee against

oss if—

(i) such depository institution or such party was unjustly enriched in connection
with such violation or practice; or

(ii) the violation or practice involved a reckless disregard for the law or any appli-
cable regulations or prior order of the appropriate Federal banking agency;
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(B) restrict the growth of the institution;

(C) dispose of any loan or asset involved,

(D) rescind agreements or contracts; and

(E) employ qualified officers or employees (who may be subject to approval by the ap-
propriate Federal banking agency at the direction of such agency); and

(F) take such other action as the banking agency determines to be appropriate.

(7) AUTHORITY TO LIMIT ACTIVITIES.—The authority to issue an order under this subsection
or subsection (c) includes the authority to place limitations on the activities or functions of an
insured depository institution or any institution-affiliated party.

(8) UNSATISFACTORY ASSET QUALITY, MANAGEMENT, EARNINGS, OR LIQUIDITY AS UNSAFE OR
UNSOUND PRACTICE.—If an insured depository institution receives, in its most recent report of
examination, a less-than-satisfactory rating for asset quality, management, earnings, or liquid-
ity, the appropriate Federal banking agency may (if the deficiency is not corrected) deem the
institution to be engaging in an unsafe or unsound practice for purposes of this subsection.

(9)

(10) STANDARD FOR CERTAIN ORDERS.—No authority under this subsection or subsection (c)
to prohibit any institution-affiliated party from withdrawing, transferring, removing, dis-
sipating, or disposing of any funds, assets, or other property may be exercised unless the ap-
propriate Federal banking agency meets the standards of Rule 65 of the Federal Rules of Civil
Procedure, without regard to the requirement of such rule that the applicant show that the
injury, loss, or damage is irreparable and immediate.

(c)(1) Whenever the appropriate Federal banking agency shall determine that the violation or
threatened violation or the unsafe or unsound practice or practices, specified in the notice of
charges served upon the depository institution or any institution-affiliated party pursuant to para-
graph (1) of subsection (b) of this section, or the continuation thereof, is likely to cause insolvency
or significant dissipation of assets or earnings of the depository institution, or is likely to weaken
the condition of the depository institution or otherwise prejudice the interests of its depositors prior
to the completion of the proceedings conducted pursuant to paragraph (1) of subsection (b) of this
section, the agency may issue a temporary order requiring the depository institution or such party
to cease and desist from any such violation or practice and to take affirmative action to prevent
or remedy such insolvency, dissipation, condition, or prejudice pending completion of such pro-
ceedings. Such order may include any requirement authorized under subsection (b)(6). Such order
shall become effective upon service upon the depository institution or such party participating in
the conduct of the affairs of such depository institution and, unless set aside, limited, or suspended
by a court in proceedings authorized by paragraph (2) of this subsection, shall remain effective and
enforceable pending the completion of the administrative proceedings pursuant to such notice and
until such time as the agency shall dismiss the charges specified in such notice, or if a cease-and-
desilst ogder is issued against the depository institution or such party, until the effective date of
such order.

(2) Within ten days after the depository institution concerned or any institution-affiliated party
has been served with a temporary cease-and-desist order, the depository institution or such party
may apply to the United States district court for the judicial district in which the home office of
the depository institution is located, or the United States District Court for the District of Colum-
bia, for an injunction setting aside, limiting, or suspending the enforcement, operation, or effective-
ness of such order pending the completion of the administrative proceedings pursuant to the notice
of charges served upon the depository institution or such party under paragraph (1) of subsection
(b) of this section, and such court shall have jurisdiction to issue such injunction.

(3) INCOMPLETE OR INACCURATE RECORDS.—

(A) TEMPORARY ORDER.—If a notice of charges served under subsection (b)(1) specifies,
on the basis of particular facts and circumstances, that an insured depository institution’s
books and records are so incomplete or inaccurate that the appropriate Federal banking
agency is unable, through the normal supervisory process, to determine the financial con-
dition of that depository institution or the details or purpose of any transaction or trans-
actions that may have a material effect on the financial condition of that depository insti-
tution, the agency may issue a temporary order requiring—

(i) the cessation of any activity or practice which gave rise, whether in whole or
in part, to the incomplete or inaccurate state of the books or records; or

(i1) affirmative action to restore such books or records to a complete and accurate
state, until the completion of the proceedings under subsection (b)(1).
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(B) EFFECTIVE PERIOD.—Any temporary order issued under subparagraph (A)—

(i) shall become effective upon service; and

(i1) unless set aside, limited, or suspended by a court in proceedings under para-
graph (2), shall remain in effect and enforceable until the earlier of—

(I) the completion of the proceeding initiated under subsection (b)(1) in con-
nection with the notice of charges; or

(IT) the date the appropriate Federal banking agency determines, by examina-
tion or otherwise, that the insured depository institution’s books and records are
accurate and reflect the financial condition of the depository institution.

(4) FALSE ADVERTISING OR MISUSE OF NAMES TO INDICATE INSURED STATUS.—

(A) TEMPORARY ORDER.—

(i) IN GENERAL.—If a notice of charges served under subsection (b)(1) specifies on
the basis of particular facts that any person engaged or is engaging in conduct de-
scribed in section 18(a)(4), the Corporation or other appropriate Federal banking agen-
cy may issue a temporary order requiring—

(I) the immediate cessation of any activity or practice described, which gave
rise to the notice of charges; and

(IT) affirmative action to prevent any further, or to remedy any existing, viola-
tion.

(ii)) EFFECT OF ORDER.—Any temporary order issued under this subparagraph
shall take effect upon service.

(B) EFFECTIVE PERIOD OF TEMPORARY ORDER.—A temporary order issued under sub-
paragraph (A) shall remain effective and enforceable, pending the completion of an admin-
ishtrative proceeding pursuant to subsection (b)(1) in connection with the notice of
charges—

(i) until such time as the Corporation or other appropriate Federal banking agen-
cy dismisses the charges specified in such notice; or

(i1) if a cease-and-desist order is issued against such person, until the effective
date of such order.

(C) CIvIL MONEY PENALTIES.—Any violation of section 18(a)(4) shall be subject to civil
money penalties, as set forth in subsection (i), except that for any person other than an
insured depository institution or an institution-affiliated party that is found to have vio-
lated this paragraph, the Corporation or other appropriate Federal banking agency shall
not be required to demonstrate any loss to an insured depository institution.

(d) In the case of violation or threatened violation of, or failure to obey, a temporary cease-
and-desist order issued pursuant to paragraph (1) of subsection (c) of the section, the appropriate
Federal banking agency may apply to the United States district court, or the United States court
of any territory, within the jurisdiction of which the home office of the depository institution is
located, for an injunction to enforce such order, and, if the court shall determine that there has
been such violation or threatened violation or failure to obey, it shall be the duty of the court to
issue such injunction.

(e) REMOVAL AND PROHIBITION AUTHORITY.—

(1) AUTHORITY TO ISSUE ORDER.—Whenever the appropriate Federal banking agency deter-
mines that—

(A) any institution-affiliated party has, directly or indirectly—

(1) violated—

(I) any law or regulation;

(IT) any cease-and-desist order which has become final;

(IIT) any condition imposed in writing by a Federal banking agency in connec-
tion with any action on any application, notice, or request by such depository in-
stitution or institution-affiliated party; or

(IV) any written agreement between such depository institution and such
agency;

(i1) engaged or participated in any unsafe or unsound practice in connection with
any insured depository institution or business institution; or

(iii) committed or engaged in any act, omission, or practice which constitutes a
breach of such party’s fiduciary duty;

(B) by reason of the violation, practice, or breach described in any clause of subpara-
graph (A)—
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(i) such insured depository institution or business institution has suffered or will
probably suffer financial loss or other damage;

(i) the interests of the insured depository institution’s depositors have been or
could be prejudiced; or

(ii1) such party has received financial gain or other benefit by reason of such viola-
tion, practice, or breach; and
(C) such violation, practice, or breach—

(i) involves personal dishonesty on the part of such party; or

(i1) demonstrates willful or continuing disregard by such party for the safety or
soundness of such insured depository institution or business institution,

the appropriate Federal banking agency for the depository institution may serve upon such
party a written notice of the agency’s intention to remove such party from office or to prohibit
any further participation by such party, in any manner, in the conduct of the affairs of any
insured depository institution.

(2) SPECIFIC VIOLATIONS.—

b (A) IN GENERAL.—Whenever the appropriate Federal banking agency determines

that—

(i) an institution-affiliated party has committed a violation of any provision of sub-
chapter II of chapter 53 of title 31, United States Code, and such violation was not
inadvertent or unintentional,

(i) an officer or director of an insured depository institution has knowledge that
an institution-affiliated party of the insured depository institution has violated any
such provision or any provision of law referred to in subsection (g)(1)(A)(ii);

(i1i) an officer or director of an insured depository institution has committed any
violation of the Depository Institution Management Interlocks Act; or

(iv) an institution-affiliated party of a subsidiary (other than a bank) of a bank
holding company or of a subsidiary (other than a savings association) of a savings and
loan holding company has been convicted of any criminal offense involving dishonesty
or a breach of trust or a criminal offense under section 1956, 1957, or 1960 of title
18, United States Code, or has agreed to enter into a pretrial diversion or similar pro-
gram in connection with a prosecution for such an offense,

the agency may serve upon such party, officer, or director a written notice of the agency’s
intention to remove such party from office.

(B) FACTORS TO BE CONSIDERED.—In determining whether an officer or director should
be removed as a result of the application of subparagraph (A)(ii), the agency shall consider
whether the officer or director took appropriate action to stop, or to prevent the recurrence
of, a violation described in such subparagraph.

(3) SUSPENSION ORDER.—

(A) SUSPENSION OR PROHIBITION AUTHORIZED.—If the appropriate Federal banking
agency serves Written notice under paragraph (1) or (2) to any institution-affiliated party
of such agency’s intention to issue an order under such paragraph, the appropriate Federal
banking agency may suspend such party from office or prohibit such party from further
participation in any manner in the conduct of the affairs of the depository institution, if
the agency—

(1) determines that such action is necessary for the protection of the depository
institution or the interests of the depository institution’s depositors; and

(ii) serves such party with written notice of the suspension order.

(B) EFFECTIVE PERIOD.—Any suspension order issued under subparagraph (A)—

(i) shall become effective upon service; and

(i) unless a court issues a stay of such order under subsection (f), shall remain
in effect and enforceable until—

(I) the date the appropriate Federal banking agency dismisses the charges
contained in the notice served under paragraph (1) or (2) with respect to such
party; or

(IT) the effective date of an order issued by the agency to such party under
paragraph (1) or (2).

(C) Copy oF ORDER.—If an appropriate Federal banking agency issues a suspension
order under subparagraph (A) to any institution-affiliated party, the agency shall serve a
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copy of such order on any insured depository institution with which such party is associ-
ated at the time such order is issued.

(4) A notice of intention to remove an institution-affiliated party from office or to prohibit such
party from participating in the conduct of the affairs of an insured depository institution, shall con-
tain a statement of the facts constituting grounds therefor, and shall fix a time and place at which
a hearing will be held thereon. Such hearing shall be fixed for a date not earlier than thirty days
nor later than sixty days after the date of service of such notice, unless an earlier or a later date
is set by the agency at the request of (A) such party, and for good cause shown, or (B) the Attorney
General of the United States. Unless such party shall appear at the hearing in person or by a duly
authorized representative, such party shall be deemed to have consented to the issuance of an
order of such removal or prohibition. In the event of such consent, or if upon the record made at
any such hearing the agency shall find that any of the grounds specified in such notice have been
established, the agency may issue such orders of suspension or removal from office, or prohibition
from participation in the conduct of the affairs of the depository institution, as it may deem appro-
priate. Any such order shall become effective at the expiration of thirty days after service upon
such depository institution and such party (except in the case of an order issued upon consent,
which shall become effective at the time specified therein). Such order shall remain effective and
enforceable except to such extent as it is stayed, modified, terminated, or set aside by action of
the agency or a reviewing court.

(5) For the purpose of enforcing any law, rule, regulation, or cease-and-desist order in connec-
tion with an interlocking relationship, the term “officer” within the term “institution-affiliated
party” as used in this subsection means an employee or officer with management functions, and
the term “director” within the term “institution-affiliated party” as used in this subsection includes
an advisory or honorary director, a trustee of a depository institution under the control of trustees,
or any person who has a representative or nominee serving in any such capacity.

(6) PROHIBITION OF CERTAIN SPECIFIC ACTIVITIES.—Any person subject to an order issued
under this subsection shall not—

(A) participate in any manner in the conduct of the affairs of any institution or agency
specified in paragraph (7)(A);

(B) solicit, procure, transfer, attempt to transfer, vote, or attempt to vote any proxy,
consent, or authorization with respect to any voting rights in any institution described in
subparagraph (A);

(C) violate any voting agreement previously approved by the appropriate Federal
banking agency; or

(D) vote for a director, or serve or act as an institution-affiliated party.

(7) INDUSTRYWIDE PROHIBITION.—

(A) IN GENERAL.—Except as provided in subparagraph (B), any person who, pursuant
to an order issued under this subsection or subsection (g), has been removed or suspended
from office in an insured depository institution or prohibited from participating in the con-
duct of the affairs of an insured depository institution may not, while such order is in ef-
fect, continue or commence to hold any office in, or participate in any manner in the con-
duct of the affairs of—

(i) any insured depository institution;
(i) any institution treated as an insured bank under subsection (b)(3) or (b)(4),

or as a savings association under subsection (b)(9);

(iii) any insured credit union under the Federal Credit Union Act;

(iv) any institution chartered under the Farm Credit Act of 1971,

(v) any appropriate Federal depository institution regulatory agency; and
(vi) the Federal Housing Finance Agency and any Federal home loan bank.

(B) EXCEPTION IF AGENCY PROVIDES WRITTEN CONSENT.—If, on or after the date an
order is issued under this subsection which removes or suspends from office any institu-
tion-affiliated party or prohibits such party from participating in the conduct of the affairs
of an insured depository institution, such party receives the written consent of—

(i) the agency that issued such order; and
(i1) the appropriate Federal financial institutions regulatory agency of the institu-
tion described in any clause of subparagraph (A) with respect to which such party pro-
poses to become an institution-affiliated party,
subparagraph (A) shall, to the extent of such consent, cease to apply to such party with
respect to the institution described in each written consent. Any agency that grants such
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a written consent shall report such action to the Corporation and publicly disclose such
consent.

(C) VIOLATION OF PARAGRAPH TREATED AS VIOLATION OF ORDER.—Any violation of sub-
paragraph (A) by any person who is subject to an order described in such subparagraph
shall be treated as a violation of the order.

(D) APPROPRIATE FEDERAL FINANCIAL INSTITUTIONS REGULATORY AGENCY DEFINED.—
For purposes of this paragraph and subsection (j), the term “appropriate Federal financial
institutions regulatory agency” means—

(i) the appropriate Federal banking agency, in the case of an insured depository
institution;

(i1) the Farm Credit Administration, in the case of an institution chartered under
the Farm Credit Act of 1971;

(iii) the National Credit Union Administration Board, in the case of an insured
credit union (as defined in section 101(7) of the Federal Credit Union Act); and

(iv) the Secretary of the Treasury, in the case of the Federal Housing Finance
Agency and any Federal home loan bank.

(E) CONSULTATION BETWEEN AGENCIES.—The agencies referred to in clauses (i) and (ii)
of subparagraph (B) shall consult with each other before providing any written consent de-
scribed in subparagraph (B).

(F) AppLICABILITY.—This paragraph shall only apply to a person who is an individual,
unless the appropriate Federal banking agency specifically finds that it should apply to
a corporation, firm, or other business enterprise.

(f) Within ten days after any institution-affiliated party has been suspended from office and/
or prohibited from participation in the conduct of the affairs of an insured depository institution
under subsection (e)(3) of this section, such party may apply to the United States district court
for the judicial district in which the home office of the depository institution is located, or the
United States District Court for the District of Columbia, for a stay of such suspension and/or pro-
hibition pending the completion of the administrative proceedings pursuant to the notice served
upon such party under subsection (e)(1) or (e)(2) of this section, and such court shall have jurisdic-
tion to stay such suspension and/or prohibition.

(g) SUSPENSION, REMOVAL, AND PROHIBITION FROM PARTICIPATION ORDERS IN THE CASE OF
CERTAIN CRIMINAL OFFENSES.—

(1) SUSPENSION OR PROHIBITION.—

(A) IN GENERAL.—Whenever any institution-affiliated party is the subject of any infor-
mation, indictment, or complaint, involving the commission of or participation in—

(i) a crime involving dishonesty or breach of trust which is punishable by impris-
onment for a term exceeding one year under State or Federal law, or

(i1) a criminal violation of section 1956, 1957, or 1960 of title 18, United States
Code, or section 5322 or 5324 of title 31, United States Code,

the appropriate Federal banking agency may, if continued service or participation by such
party posed, poses, or may pose a threat to the interests of the depositors of, or threatened,
threatens, or may threaten to impair public confidence in, any relevant depository institu-
tion (as defined in subparagraph (E)), by written notice served upon such party, suspend
such party from office or prohibit such party from further participation in any manner in
the conduct of the affairs of any depository institution.

(B) PROVISIONS APPLICABLE TO NOTICE.—

(i) CorpY.—A copy of any notice under subparagraph (A) shall also be served upon
any depository institution that the subject of the notice is affiliated with at the time
the notice is issued.

(i1) EFFECTIVE PERIOD.—A suspension or prohibition under subparagraph (A) shall
remain in effect until the information, indictment, or complaint referred to in such
subparagraph is finally disposed of or until terminated by the agency.

(C) REMOVAL OR PROHIBITION.—

(i) IN GENERAL.—If a judgment of conviction or an agreement to enter a pretrial
diversion or other similar program is entered against an institution-affiliated party in
connection with a crime described in subparagraph (A)(i), at such time as such judg-
ment is not subject to further appellate review, the appropriate Federal banking agen-
¢y may, if continued service or participation by such party posed, poses, or may pose
a threat to the interests of the depositors of, or threatened, threatens, or may threaten
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to impair public confidence in, any relevant depository institution (as defined in sub-

paragraph (E)), issue and serve upon such party an order removing such party from

office or prohibiting such party from further participation in any manner in the con-
duct of the affairs of any depository institution without the prior written consent of
the appropriate agency.

(11)) REQUIRED FOR CERTAIN OFFENSES.—In the case of a judgment of conviction or
agreement against an institution-affiliated party in connection with a violation de-
scribed in subparagraph (A)(ii), the appropriate Federal banking agency shall issue
and serve upon such party an order removing such party from office or prohibiting
such party from further participation in any manner in the conduct of the affairs of
any depository institution without the prior written consent of the appropriate agency.
(D) PROVISIONS APPLICABLE TO ORDER.—

(i) CorY.—A copy of any order under subparagraph (C) shall also be served upon
any depository institution that the subject of the order is affiliated with at the time
the order is issued, whereupon the institution-affiliated party who is subject to the
order (if a director or an officer) shall cease to be a director or officer of such deposi-
tory institution.

(il) EFFECT OF ACQUITTAL.—A finding of not guilty or other disposition of the
charge shall not preclude the agency from instituting proceedings after such finding
or disposition to remove such party from office or to prohibit further participation in
depository institution affairs, pursuant to paragraph (1), (2), or (3) of subsection (e)
of this section.

(iii) EFFECTIVE PERIOD.—Any notice of suspension or order of removal issued
under this paragraph shall remain effective and outstanding until the completion of
any hearing or appeal authorized under paragraph (3) unless terminated by the agen-
cy.

(E) RELEVANT DEPOSITORY INSTITUTION.—For purposes of this subsection, the term
“relevant depository institution” means any depository institution of which the party is or
was an institution-affiliated party at the time at which—

(i) the information, indictment, or complaint described in subparagraph (A) was
issued; or

(i1) the notice is issued under subparagraph (A) or the order is issued under sub-
paragraph (C)().

(2) If at any time, because of the suspension of one or more directors pursuant to this section,
there shall be on the board of directors of a national bank less than a quorum of directors not
so suspended, all powers and functions vested in or exercisable by such board shall vest in and
be exercisable by the director or directors on the board not so suspended, until such time as there
shall be a quorum of the board of directors. In the event all of the directors of a national bank
are suspended pursuant to this section, the Comptroller of the Currency shall appoint persons to
serve temporarily as directors in their place and stead pending the termination of such suspen-
sions, or until such time as those who have been suspended, cease to be directors of the bank and
their respective successors take office.

(3) Within thirty days from service of any notice of suspension or order of removal issued pur-
suant to paragraph (1) of this subsection, the institution-affiliated party concerned may request in
writing an opportunity to appear before the agency to show that the continued service to or partici-
pation in the conduct of the affairs of the depository institution by such party does not, or is not
likely to, pose a threat to the interests of the bank’s depositors or threaten to impair public con-
fidence in the depository institution. Upon receipt of any such request, the appropriate Federal
banking agency shall fix a time (not more than thirty days after receipt of such request, unless
extended at the request of such party) and place at which such party may appear, personally or
through counsel, before one or more members of the agency or designated employees of the agency
to submit written materials (or, at the discretion of the agency, oral testimony) and oral argument.
Within sixty days of such hearing, the agency shall notify such party whether the suspension or
prohibition from participation in any manner in the conduct of the affairs of the depository institu-
tion will be continued, terminated, or otherwise modified, or whether the order removing such
party from office or prohibiting such party from further participation in any manner in the conduct
of the affairs of the depository institution will be rescinded or otherwise modified. Such notification
shall contain a statement of the basis for the agency’s decision, if adverse to such party. The Fed-
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eral banking agencies are authorized to prescribe such rules as may be necessary to effectuate the
purposes of this subsection.

(h)(1) Any hearing provided for in this section (other than the hearing provided for in sub-
section (g)(3) of this section) shall be held in the Federal judicial district or in the territory in
which the home office of the depository institution is located unless the party afforded the hearing
consents to another place, and shall be conducted in accordance with the provisions of chapter 5
of title 5 of the United States Code. After such hearing, and within ninety days after the appro-
priate Federal banking agency or Board of Governors of the Federal Reserve System has notified
the parties that the case has been submitted to it for final decision, it shall render its decision
(which shall include findings of fact upon which its decision is predicated) and shall issue and serve
upon each party to the proceeding an order or orders consistent with the provisions of this section.
Judicial review of any such order shall be exclusively as provided in this subsection (h). Unless
a petition for review 1s timely filed in a court of appeals of the United States, as hereinafter pro-
vided in paragraph (2) of this subsection, and thereafter until the record in the proceeding has been
filed as so provided, the issuing agency may at any time, upon such notice and in such manner
as it shall deem proper, modify, terminate, or set aside any such order. Upon such filing of the
record, the agency may modify, terminate, or set aside any such order with permission of the court.

(2) Any party to any proceeding under paragraph (1) may obtain a review of any order served
pursuant to paragraph (1) of this subsection (other than an order issued with the consent of the
depository institution or the institution-affiliated party concerned, or an order issued under para-
graph (1) of subsection (g) of this section) by the filing in the court of appeals of the United States
for the circuit in which the home office of the depository institution is located, or in the United
States Court of Appeals for the District of Columbia Circuit, within thirty days after the date of
service of such order, a written petition praying that the order of the agency be modified, termi-
nated, or set aside. A copy of such petition shall be forthwith transmitted by the clerk of the court
to the agency, and thereupon the agency shall file in the court the record in the proceeding, as
provided in section 2112 of title 28 of the United States Code. Upon the filing of such petition,
such court shall have jurisdiction, which upon the filing of the record shall except as provided in
the last sentence of said paragraph (1) be exclusive, to affirm, modify, terminate, or set aside, in
whole or in part, the order of the agency. Review of such proceedings shall be had as provided
in chapter 7 of title 5 of the United States Code. The judgment and decree of the court shall be
final, except that the same shall be subject to review by the Supreme Court upon certiorari, as
provided in section 1254 of title 28 of the United States Code.

(3) The commencement of proceedings for judicial review under paragraph (2) of this sub-
section shall not, unless specifically ordered by the court, operate as a stay of any order issued
by the agency.

(1)(1) The appropriate Federal banking agency may in its discretion apply to the United States
district court, or the United States court of any territory, within the jurisdiction of which the home
office of the depository institution is located, for the enforcement of any effective and outstanding
notice or order issued under this section or under section 38 or 39, and such courts shall have juris-
diction and power to order and require compliance herewith; but except as otherwise provided in
this section or under section 38 or 39 no court shall have jurisdiction to affect by injunction or
otherwise the issuance or enforcement of any notice or order under any such section, or to review,
modify, suspend, terminate, or set aside any such notice or order.

(2) CIVIL MONEY PENALTY.—
(A) FIRST TIER.—Any insured depository institution which, and any institution-affili-
ated party who—
(1) violates any law or regulation;
(i1) violates any final order or temporary order issued pursuant to subsection (b),
(c), (e), (g), or (s) or any final order under section 38 or 39;
(ii1) violates any condition imposed in writing by a Federal banking agency in con-
nection with any action on any application, notice, or other request by the depository
institution or institution-affiliated party; or
(iv) violates any written agreement between such depository institution and such
agency,
shall forfeit and pay a civil penalty of not more than $5,000 for each day during which
such violation continues.

(B) SEcOND TIER.—Notwithstanding subparagraph (A), any insured depository institu-
tion which, and any institution-affiliated party who—
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(i)(I) commits any violation described in any clause of subparagraph (A);

(II) recklessly engages in an unsafe or unsound practice in conducting the affairs
of such insured depository institution; or

(IIT) breaches any fiduciary duty;

(i) which violation, practice, or breach—

(I) is part of a pattern of misconduct;
(IT) causes or is likely to cause more than a minimal loss to such depository
institution; or
(ITI) results in pecuniary gain or other benefit to such party,
shall forfeit and pay a civil penalty of not more than $25,000 for each day during which
such violation, practice, or breach continues.

(C) THIRD TIER.—Notwithstanding subparagraphs (A) and (B), any insured depository
institution which, and any institution-affiliated party who—

(i) knowingly—

(I) commits any violation described in any clause of subparagraph (A);

(II) engages in any unsafe or unsound practice in conducting the affairs of
such depository institution; or

(ITIT) breaches any fiduciary duty; and

(i1) knowingly or recklessly causes a substantial loss to such depository institution
or a substantial pecuniary gain or other benefit to such party by reason of such viola-
tion, practice, or breach,

shall forfeit and pay a civil penalty in an amount not to exceed the applicable maximum
amount determined under subparagraph (D) for each day during which such violation,
practice, or breach continues.

(D) MAXIMUM AMOUNTS OF PENALTIES FOR ANY VIOLATION DESCRIBED IN SUBPARA-
GRAPH (C).—The maximum daily amount of any civil penalty which may be assessed pursu-
ant t}? subparagraph (C) for any violation, practice, or breach described in such subpara-
graph is—

(i) in the case of any person other than an insured depository institution, an
amount to not exceed $1,000,000; and

(i1) in the case of any insured depository institution, an amount not to exceed the
lesser of—

(I) $1,000,000; or
(IT) 1 percent of the total assets of such institution.

(E) ASSESSMENT.—

(i) WRITTEN NOTICE.—Any penalty imposed under subparagraph (A), (B), or (C)
may be assessed and collected by the appropriate Federal banking agency by written
notice.

(i) FINALITY OF ASSESSMENT.—If, with respect to any assessment under clause (i),
a hearing is not requested pursuant to subparagraph (H) within the period of time
allowed under such subparagraph, the assessment shall constitute a final and
unappealable order.

(F) AUTHORITY TO MODIFY OR REMIT PENALTY.—Any appropriate Federal banking agen-
¢y may compromise, modify, or remit any penalty which such agency may assess or had
already assessed under subparagraph (A), (B), or (C).

(G) MITIGATING FACTORS.—In determining the amount of any penalty imposed under
subparagraph (A), (B), or (C), the appropriate agency shall take into account the appro-
priateness of the penalty with respect to—

(i) the size of financial resources and good faith of the insured depository institu-
tion or other person charged;

(ii) the gravity of the violation;

(ii1) the history of previous violations; and

(iv) such other matters as justice may require.

(H) HEARING.—The insured depository institution or other person against whom any
penalty is assessed under this paragraph shall be afforded an agency hearing if such insti-
tution or person submits a request for such hearing within 20 days after the issuance of
the notice of assessment.

(I) COLLECTION.—
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(i) REFERRAL.—If any insured depository institution or other person fails to pay
an assessment after any penalty assessed under this paragraph has become final, the
agency that imposed the penalty shall recover the amount assessed by action in the
appropriate United States district court.

(i1) APPROPRIATENESS OF PENALTY NOT REVIEWABLE.—In any civil action under
clause (i), the validity and appropriateness of the penalty shall not be subject to re-
view.

(J) D1SBURSEMENT.—AIl penalties collected under authority of this paragraph shall be
deposited into the Treasury.

(K) REGULATIONS.—Each appropriate Federal banking agency shall prescribe regula-
tions establishing such procedures as may be necessary to carry out this paragraph.

(3) NOTICE UNDER THIS SECTION AFTER SEPARATION FROM SERVICE.—The resignation, ter-
mination of employment or participation, or separation of an institution-affiliated party (in-
cluding a separation caused by the closing of an insured depository institution) shall not affect
the jurisdiction and authority of the appropriate Federal banking agency to issue any notice
or order and proceed under this section against any such party, if such notice or order is
served before the end of the 6-year period beginning on the date such party ceased to be such
a party with respect to such depository institution (whether such date occurs before, on, or
after the date of the enactment of this paragraph).

(4) PREJUDGMENT ATTACHMENT.—

(A) IN GENERAL.—In any action brought by an appropriate Federal banking agency

(excluding the Corporation when acting in a manner described in section 11(d)(18)) pursu-

ant to this section, or in actions brought in aid of, or to enforce an order in, any adminis-

trative or other civil action for money damages, restitution, or civil money penalties
br((iughic1 by such agency, the court may, upon application of the agency, issue a restraining
order that—

(i) prohibits any person subject to the proceeding from withdrawing, transferring,
removing, dissipating, or disposing of any funds, assets or other property; and

(i) appoints a temporary receiver to administer the restraining order.

(B) STANDARD.—

(i) SHOWING.—Rule 65 of the Federal Rules of Civil Procedure shall apply with
respect to any proceeding under subparagraph (A) without regard to the requirement
of such rule that the applicant show that the injury, loss, or damage is irreparable
and immediate.

(il) STATE PROCEEDING.—If, in the case of any proceeding in a State court, the
court determines that rules of civil procedure available under the laws of such State
provide substantially similar protections to a party’s right to due process as Rule 65
(as modified with respect to such proceeding by clause (i)), the relief sought under sub-
paragraph (A) may be requested under the laws of such State.

(j) CRIMINAL PENALTY.—Whoever, being subject to an order in effect under subsection (e) or
(g), without the prior written approval of the appropriate Federal financial institutions regulatory
agency, knowingly participates, directly or indirectly, in any manner (including by engaging in an
activity specifically prohibited in such an order or in subsection (e)(6)) in the conduct of the affairs
of—

(1) any insured depository institution;

(2) any institution treated as an insured bank under subsection (b)(3) or (b)(4);

(3) any insured credit union (as defined in section 101(7) of the Federal Credit Union Act);
or

(4) any institution chartered under the Farm Credit Act of 1971,

shall be fined not more than $1,000,000, imprisoned for not more than 5 years, or both.

(1) Any service required or authorized to be made by the appropriate Federal banking agency
under this section may be made by registered mail, or in such other manner reasonably calculated
to give actual notice as the agency may by regulation or otherwise provide. Copies of any notice
or order served by the agency upon any State depository institution or any institution-affiliated
party, pursuant to the provisions of this section, shall also be sent to the appropriate State super-
visory authority.

(m) In connection with any proceeding under subsection (b), (¢)(1), or (e) of this section involv-
ing an insured State bank or any institution-affiliated party, the appropriate Federal banking
agency shall provide the appropriate State supervisory authority with notice of the agency’s intent
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to institute such a proceeding and the grounds therefor. Unless within such time as the Federal
banking agency deems appropriate in the light of the circumstances of the case (which time must
be specified in the notice prescribed in the preceding sentence) satisfactory corrective action is ef-
fectuated by action of the State supervisory authority, the agency may proceed as provided in this
section. No bank or other party who is the subject of any notice or order issued by the agency
under this section shall have standing to raise the requirements of this subsection as ground for
attacking the validity of any such notice or order.

(n) In the course of or in connection with any proceeding under this section, or in connection
with any claim for insured deposits or any examination or investigation under section 10(c), the
agency conducting the proceeding, examination, or investigation or considering the claim for in-
sured deposits, or any member or designated representative thereof, including any person des-
ignated to conduct any hearing under this section, shall have the power to administer oaths and
affirmations, to take or cause to be taken depositions, and to issue, revoke, quash, or modify sub-
penas and subpenas duces tecum; and such agency is empowered to make rules and regulations
with respect to any such proceedings, claims, examinations, or investigations. The attendance of
witnesses and the production of documents provided for in this subsection may be required from
any place in any State or in any territory or other place subject to the jurisdiction of the United
States at any designated place where such proceeding is being conducted. Any such agency or any
party to proceedings under this section may apply to the United States District Court for the Dis-
trict of Columbia, or the United States district court for the judicial district or the United States
court in any territory in which such proceeding is being conducted, or where the witness resides
or carries on business, for enforcement of any subpena or subpena duces tecum issued pursuant
to this subsection, and such courts shall have jurisdiction and power to order and require compli-
ance therewith. Witnesses subpenaed under this subsection shall be paid the same fees and mile-
age that are paid witnesses in the district courts of the United States. Any court having jurisdic-
tion of any proceeding instituted under this section by an insured depository institution or a direc-
tor or officer thereof, may allow to any such party such reasonable expenses and attorneys’ fees
as it deems just and proper; and such expenses and fees shall be paid by the depository institution
or from its assets. Any person who willfully shall fail or refuse to attend and testify or to answer
any lawful inquiry or to produce books, papers, correspondence, memoranda, contracts, agreements,
or other records, if in such person’s power so to do, in obedience to the subpoena of the appropriate
Federal banking agency, shall be guilty of a misdemeanor and, upon conviction, shall be subject
to a fine of not more than $1,000 or to imprisonment for a term of not more than one year or both.

(0) Whenever the insured status of a State member bank shall be terminated by action of the
Board of Directors, the Board of Governors of the Federal Reserve System shall terminate its mem-
bership in the Federal Reserve System in accordance with the provisions of section 9 of the Federal
Reserve Act, and whenever the insured status of a national member bank shall be so terminated
the Comptroller of the Currency shall appoint a receiver for the bank, which shall be the Corpora-
tion. Except as provided in subsection (c) or (d) of section 4, whenever a member bank shall cease
to be a member of the Federal Reserve System, its status as an insured depository institution shall,
without notice or other action by the Board of Directors, terminate on the date the bank shall cease
to be a member of the Federal Reserve System, with like effect as if its insured status had been
terminated on said date by the Board of Directors after proceedings under subsection (a) of this
section. Whenever the insured status of an insured Federal savings bank shall be terminated by
action of the Board of Directors, the Comptroller of the Currency shall appoint a receiver for the
bank, which shall be the Corporation.

(p) Notwithstanding any other provision of law, whenever the Board of Directors shall deter-
mine that an insured depository institution is not engaged in the business of receiving deposits,
other than trust funds as herein defined, the Corporation shall notify the depository institution
that its insured status will terminate at the expiration of the first full assessment period following
such notice. A finding by the Board of Directors that a depository institution is not engaged in
the business of receiving deposits, other than such trust funds, shall be conclusive. The Board of
Directors shall prescribe the notice to be given by the depository institution of such termination
and the Corporation may publish notice thereof. Upon the termination of the insured status of any
such depository institution, its deposits shall thereupon cease to be insured and the depository in-
stitution shall thereafter be relieved of all future obligations to the Corporation, including the obli-
gation to pay future assessments.

(q) Whenever the liabilities of an insured depository institution for deposits shall have been
assumed by another insured depository institution or depository institutions, whether by way of
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merger, consolidation, or other statutory assumption, or pursuant to contract (1) the insured status
of the depository institution whose liabilities are so assumed shall terminate on the date of receipt
by the Corporation of satisfactory evidence of such assumption; (2) the separate insurance of all
deposits so assumed shall terminate at the end of six months from the date such assumption takes
effect or, in the case of any time deposit, the earliest maturity date after the six-month period.
Where the deposits of an insured depository institution are assumed by a newly insured depository
institution, the depository institution whose deposits are assumed shall not be required to pay any
assessment with respect to the deposits which have been so assumed after the assessment period
in which the assumption takes effect.

(r)(1) Except as otherwise specifically provided in this section, the provisions of this section
shall be applied to foreign banks in accordance with this subsection.

(2) An act or practice outside the United States on the part of a foreign bank or any officer,
director, employee, or agent thereof may not constitute the basis for any action by any officer or
agency of the United States under this section, unless—

(A) such officer or agency alleges a belief that such act or practice has been, is, or is likely
to be a cause of or carried on in connection with or in furtherance of an act or practice within
any one or more States which, in and of itself, would constitute an appropriate basis for action
by a Federal officer or agency under this section; or

(B) the alleged act or practice is one which, if proven, would, in the judgment of the Board
of Directors, adversely affect the insurance risk assumed by the Corporation.

(3) In any case in which any action or proceeding is brought pursuant to an allegation under
paragraph (2) of this subsection for the suspension or removal of any officer, director, or other per-
son associated with a foreign bank, and such person fails to appear promptly as a party to such
action or proceeding and to comply with any effective order or judgment therein, any failure by
the foreign bank to secure his removal from any office he holds in such bank and from any further
participation in its affairs shall, in and of itself, constitute grounds for termination of the insurance
of the deposits in any branch of the bank.

(4) Where the venue of any judicial or administrative proceeding under this section is to be
determined by reference to the location of the home office of a bank, the venue of such a proceeding
with respect to a foreign bank having one or more branches or agencies in not more than one judi-
cial district or other relevant jurisdiction shall be within such jurisdiction. Where such a bank has
branches or agencies in more than one such jurisdiction, the venue shall be in the jurisdiction with-
in which the branch or branches or agency or agencies involved in the proceeding are located, and
if there is more than one such jurisdiction, the venue shall be proper in any such jurisdiction in
which the proceeding is brought or to which it may appropriately be transferred.

(5) Any service required or authorized to be made on a foreign bank may be made on any
branch or agency located within any State, but if such service is in connection with an action or
proceeding involving one or more branches or one or more agencies located in any State, service
shall be made on at least one branch or agency so involved.

(s) COMPLIANCE WITH MONETARY TRANSACTION RECORDKEEPING AND REPORT REQUIRE-
MENTS.—

(1) COMPLIANCE PROCEDURES REQUIRED.—Each appropriate Federal banking agency shall
prescribe regulations requiring insured depository institutions to establish and maintain proce-
dures reasonably designed to assure and monitor the compliance of such depository institutions
with the requirements of subchapter II of chapter 53 of title 31, United States Code.

(2) EXAMINATIONS OF DEPOSITORY INSTITUTION TO INCLUDE REVIEW OF COMPLIANCE PROCE-
DURES.—

(A) IN GENERAL.—Each examination of an insured depository institution by the appro-
priate Federal banking agency shall include a review of the procedures required to be es-
tablished and maintained under paragraph (1).

(B) EXAM REPORT REQUIREMENT.—The report of examination shall describe any prob-
lem with the procedures maintained by the insured depository institution.

(3) ORDER TO COMPLY WITH REQUIREMENTS.—If the appropriate Federal banking agency
determines that an insured depository institution—

(A) has failed to establish and maintain the procedures described in paragraph (1); or

(B) has failed to correct any problem with the procedures maintained by such deposi-
tory institution which was previously reported to the depository institution by such agency,
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the agency shall issue an order in the manner prescribed in subsection (b) or (c) requiring such

depository institution to cease and desist from its violation of this subsection or regulations

prescribed under this subsection.

(t) AUTHORITY OF FDIC To TAKE ENFORCEMENT ACTION AGAINST INSURED DEPOSITORY INSTI-
TUTIONS AND INSTITUTION-AFFILIATED PARTIES.—

(1) RECOMMENDING ACTION BY APPROPRIATE FEDERAL BANKING AGENCY.—The Corporation,
based on an examination of an insured depository institution by the Corporation or by the ap-
propriate Federal banking agency or on other information, may recommend in writing to the
appropriate Federal banking agency that the agency take any enforcement action authorized
under section 7(j), this section, or section 18(j) with respect to any insured depository institu-
tion, any depository institution holding company, or any institution-affiliated party. The rec-
ommendation shall be accompanied by a written explanation of the concerns giving rise to the
recommendation.

(2) FDIC’S AUTHORITY TO ACT IF APPROPRIATE FEDERAL BANKING AGENCY FAILS TO FOLLOW
RECOMMENDATION.—If the appropriate Federal banking agency does not, before the end of the
60-day period beginning on the date on which the agency receives the recommendation under
paragraph (1), take the enforcement action recommended by the Corporation or provide a plan
acceptable to the Corporation for responding to the Corporation’s concerns, the Corporation
may take the recommended enforcement action if the Board of Directors determines, upon a
vote of its members, that—

(A) the insured depository institution is in an unsafe or unsound condition;

(B) the institution or institution-affiliated party is engaging in unsafe or unsound
practices, and the recommended enforcement action will prevent the institution or institu-
tion-affiliated party from continuing such practices;

(C) the conduct or threatened conduct (including any acts or omissions) poses a risk
to the Deposit Insurance Fund, or may prejudice the interests of the institution’s deposi-
tors or

(D) the conduct or threatened conduct (including any acts or omissions) of the deposi-
tory institution holding company poses a risk to the Deposit Insurance Fund, provided that
such authority may not be used with respect to a depository institution holding company
that is in generally sound condition and whose conduct does not pose a foreseeable and
material risk of loss to the Deposit Insurance Fund,;

(3) EFFECT OF EXIGENT CIRCUMSTANCES.—

(A) AUTHORITY TO ACT.—The Corporation may, upon a vote of the Board of Directors,
and after notice to the appropriate Federal banking agency, exercise its authority under
para}glr(a%h (2) in exigent circumstances without regard to the time period set forth in para-
graph (2).

(B) AGREEMENT ON EXIGENT CIRCUMSTANCES.—The Corporation shall, by agreement
with the appropriate Federal banking agency, set forth those exigent circumstances in
which the Corporation may act under subparagraph (A).

(4) CORPORATION’S POWERS; INSTITUTION’S DUTIES.—For purposes of this subsection—

(A) the Corporation shall have the same powers with respect to any insured depository
institution and its affiliates as the appropriate Federal banking agency has with respect
to the institution and its affiliates; and

(B) the institution and its affiliates shall have the same duties and obligations with
respect to the Corporation as the institution and its affiliates have with respect to the ap-
propriate Federal banking agency.

(5) REQUESTS FOR FORMAL ACTIONS AND INVESTIGATIONS.—

(A) SUBMISSION OF REQUESTS.—A regional office of an appropriate Federal banking
agency (including a Federal Reserve bank) that requests a formal investigation of or civil
enforcement action against an insured depository institution or institution-affiliated party
shall submit the request concurrently to the chief officer of the appropriate Federal bank-
ing agency and to the Corporation.

(B) AGENCIES REQUIRED TO REPORT ON REQUESTS.—Each appropriate Federal banking
agency shall report semiannually to the Corporation on the status or disposition of all re-
quests under subparagraph (A), including the reasons for any decision by the agency to
approve or deny such requests.

(6) POWERS AND DUTIES WITH RESPECT TO DEPOSITORY INSTITUTION HOLDING COMPANIES.—
For purposes of exercising the backup authority provided in this subsection—
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(A) the Corporation shall have the same powers with respect to a depository institu-
tion holding company and its affiliates as the appropriate Federal banking agency has
with respect to the holding company and its affiliates; and

(B) the holding company and its affiliates shall have the same duties and obligations
with respect to the Corporation as the holding company and its affiliates have with respect
to the appropriate Federal banking agency.

(6) REFERRAL TO [BUREAU OF CONSUMER FINANCIAL PROTECTION] CONSUMER FINANCIAL
PROTECTION BUREAU.—Subject to subtitle B of the Consumer Financial Protection Act of 2010,
each appropriate Federal banking agency shall make a referral to the [Bureau of Consumer
Financial Protection] Consumer Financial Protection Bureau when the Federal banking agency
has a reasonable belief that a violation of an enumerated consumer law, as defined in the Con-
sumer Financial Protection Act of 2010, has been committed by any insured depository institu-
tion or institution-affiliated party within the jurisdiction of that appropriate Federal banking
agency.

(u) PuBLIC DI1SCLOSURES OF FINAL ORDERS AND AGREEMENTS.—

(1) IN GENERAL.—The appropriate Federal banking agency shall publish and make avail-
able to the public on a monthly basis—

(A) any written agreement or other written statement for which a violation may be
enforced by the appropriate Federal banking agency, unless the appropriate Federal bank-
ing agency, in its discretion, determines that publication would be contrary to the public
interest;

(B) any final order issued with respect to any administrative enforcement proceeding
initiated by such agency under this section or any other law; and

(C) any modification to or termination of any order or agreement made public pursu-
ant to this paragraph.

(2) HEARINGS.—AIl hearings on the record with respect to any notice of charges issued by
a Federal banking agency shall be open to the public, unless the agency, in its discretion, de-
termines that holding an open hearing would be contrary to the public interest.

(3) TRANSCRIPT OF HEARING.—A transcript that includes all testimony and other documen-
tary evidence shall be prepared for all hearings commenced pursuant to subsection (i). A tran-
script of public hearings shall be made available to the public pursuant to section 552 of title
5, United States Code.

(4) DELAY OF PUBLICATION UNDER EXCEPTIONAL CIRCUMSTANCES.—If the appropriate Fed-
eral banking agency makes a determination in writing that the publication of a final order pur-
suant to paragraph (1)(B) would seriously threaten the safety and soundness of an insured de-
pository institution, the agency may delay the publication of the document for a reasonable
time.

(5) DOCUMENTS FILED UNDER SEAL IN PUBLIC ENFORCEMENT HEARINGS.—The appropriate
Federal banking agency may file any document or part of a document under seal in any admin-
istrative enforcement hearing commenced by the agency if disclosure of the document would
be contrary to the public interest. A written report shall be made part of any determination
to withhold any part of a document from the transcript of the hearing required by paragraph

(2).

(6) RETENTION OF DOCUMENTS.—Each Federal banking agency shall keep and maintain a
record, for a period of at least 6 years, of all documents described in paragraph (1) and all
informal enforcement agreements and other supervisory actions and supporting documents
issued with respect to or in connection with any administrative enforcement proceeding initi-
ated by such agency under this section or any other laws.

(7) DISCLOSURES TO CONGRESS.—No provision of this subsection may be construed to au-
thorize the withholding, or to prohibit the disclosure, of any information to the Congress or
any committee or subcommittee of the Congress.

(v) FOREIGN INVESTIGATIONS.—

(1) REQUESTING ASSISTANCE FROM FOREIGN BANKING AUTHORITIES.—In conducting any in-
vestigation, examination, or enforcement action under this Act, the appropriate Federal bank-
ing agency may—

(A) request the assistance of any foreign banking authority; and
(B) maintain an office outside the United States.
(2) PROVIDING ASSISTANCE TO FOREIGN BANKING AUTHORITIES.—
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(A) IN GENERAL.—Any appropriate Federal banking agency may, at the request of any
foreign banking authority, assist such authority if such authority states that the request-
ing authority is conducting an investigation to determine whether any person has violated,
is violating, or is about to violate any law or regulation relating to banking matters or
currency transactions administered or enforced by the requesting authority.

(B) INVESTIGATION BY FEDERAL BANKING AGENCY.—Any appropriate Federal banking
agency may, in such agency’s discretion, investigate and collect information and evidence
pertinent to a request for assistance under subparagraph (A). Any such investigation shall
comply with the laws of the United States and the policies and procedures of the appro-
priate Federal banking agency.

(C) FACTORS TO CONSIDER.—In deciding whether to provide assistance under this para-
graph, the appropriate Federal banking agency shall consider—

(i) whether the requesting authority has agreed to provide reciprocal assistance
with respect to banking matters within the jurisdiction of any appropriate Federal
banking agency; and

(i1) whether compliance with the request would prejudice the public interest of the
United States.

(D) TREATMENT OF FOREIGN BANKING AUTHORITY.—For purposes of any Federal law or
appropriate Federal banking agency regulation relating to the collection or transfer of in-
formation by any appropriate Federal banking agency, the foreign banking authority shall
be treated as another appropriate Federal banking agency.

(3) RULE OF CONSTRUCTION.—Paragraphs (1) and (2) shall not be construed to limit the
authority of an appropriate Federal banking agency or any other Federal agency to provide
or receive assistance or information to or from any foreign authority with respect to any mat-
ter.

(w) TERMINATION OF INSURANCE FOR MONEY LAUNDERING OR CASH TRANSACTION REPORTING
OFFENSES.—

(1) IN GENERAL.—

(A) CONVICTION OF TITLE 18 OFFENSES.—

(i) Duty TO NOTIFY.—If an insured State depository institution has been convicted
of any criminal offense under section 1956 or 1957 of title 18, United States Code, the
Attorney General shall provide to the Corporation a written notification of the convic-
tion and shall include a certified copy of the order of conviction from the court ren-
dering the decision.

(i1)) NOTICE OF TERMINATION; PRETERMINATION HEARING.—After receipt of written
notification from the Attorney General by the Corporation of such a conviction, the
Board of Directors shall issue to the insured depository institution a notice of its in-
tention to terminate the insured status of the insured depository institution and
schedule a hearing on the matter, which shall be conducted in all respects as a termi-
nation hearing pursuant to paragraphs (3) through (5) of subsection (a).

(B) CONVICTION OF TITLE 31 OFFENSES.—If an insured State depository institution is
convicted of any criminal offense under section 5322 or 5324 of title 31, United States
Code, after receipt of written notification from the Attorney General by the Corporation,
the Board of Directors may initiate proceedings to terminate the insured status of the in-
sured depository institution in the manner described in subparagraph (A).

(C) NOTICE TO STATE SUPERVISOR.—The Corporation shall simultaneously transmit a
copy of any notice issued under this paragraph to the appropriate State financial institu-
tions supervisor.

(2) FACTORS TO BE CONSIDERED.—In determining whether to terminate insurance under
paragraph (1), the Board of Directors shall take into account the following factors:

(A) The extent to which directors or senior executive officers of the depository institu-
tion knew of, or were involved in, the commission of the money laundering offense of which
the institution was found guilty.

(B) The extent to which the offense occurred despite the existence of policies and pro-
cedures within the depository institution which were designed to prevent the occurrence
of any such offense.

(C) The extent to which the depository institution has fully cooperated with law en-
forcement authorities with respect to the investigation of the money laundering offense of
which the institution was found guilty.
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(D) The extent to which the depository institution has implemented additional internal
controls (since the commission of the offense of which the depository institution was found
guilty) to prevent the occurrence of any other money laundering offense.

(E) The extent to which the interest of the local community in having adequate deposit
and credit services available would be threatened by the termination of insurance.

(3) NOTICE TO STATE BANKING SUPERVISOR AND PUBLIC.—When the order to terminate in-
sured status initiated pursuant to this subsection is final, the Board of Directors shall—

(A) notify the State banking supervisor of any State depository institution described
in paragraph (1), where appropriate, at least 10 days prior to the effective date of the
order of termination of the insured status of such depository institution, including a State
branch of a foreign bank; and

(B) publish notice of the termination of the insured status of the depository institution
in the Federal Register.

(4) TEMPORARY INSURANCE OF PREVIOUSLY INSURED DEPOSITS.—Upon termination of the in-
sured status of any State depository institution pursuant to paragraph (1), the deposits of such
depository institution shall be treated in accordance with subsection (a)(7).

(5) SUCCESSOR LIABILITY.—This subsection shall not apply to a successor to the interests
of, or a person who acquires, an insured depository institution that violated a provision of law
described in paragraph (1), if the successor succeeds to the interests of the violator, or the ac-
quisition is made, in good faith and not for purposes of evading this subsection or regulations
prescribed under this subsection.

(6) DEFINITION.—The term “senior executive officer” has the same meaning as in regula-
tions prescribed under section 32(f) of this Act.

* * * & *k k *

SEC. 11. (a) DEPOSIT INSURANCE.—
(1) INSURED AMOUNTS PAYABLE.—

(A) IN GENERAL.—The Corporation shall insure the deposits of all insured depository
institutions as provided in this Act.

(B) NET AMOUNT OF INSURED DEPOSIT.—The net amount to any depositor at an insured
depository institution shall not exceed the standard maximum deposit insurance amount
as determined in accordance with subparagraphs (C), (D), (E) and (F) and paragraph (3).

(C) AGGREGATION OF DEPOSITS.—For the purpose of determining the net amount due
to any depositor under subparagraph (B), the Corporation shall aggregate the amounts of
all deposits in the insured depository institution which are maintained by a depositor in
the same capacity and the same right for the benefit of the depositor either in the name
of the depositor or in the name of any other person, other than any amount in a trust
fund described in paragraph (1) or (2) of section 7(i) or any funds described in section
7(1)(3).

(D) COVERAGE FOR CERTAIN EMPLOYEE BENEFIT PLAN DEPOSITS.—

(i) PASS-THROUGH INSURANCE.—The Corporation shall provide pass-through de-
posit insurance for the deposits of any employee benefit plan.

(i1) PROHIBITION ON ACCEPTANCE OF BENEFIT PLAN DEPOSITS.—An insured deposi-
tory institution that is not well capitalized or adequately capitalized may not accept
employee benefit plan deposits.

(i11) DEFINITIONS.—For purposes of this subparagraph, the following definitions
shall apply:

(I) CAPITAL STANDARDS.—The terms “well capitalized” and “adequately cap-
italized” have the same meanings as in section 38.

(I) EMPLOYEE BENEFIT PLAN.—The term “employee benefit plan” has the
same meaning as in paragraph (5)(B)(ii), and includes any eligible deferred com-
pensation plan described in section 457 of the Internal Revenue Code of 1986.

(ITI) PASS-THROUGH DEPOSIT INSURANCE.—The term “pass-through deposit in-
surance” means, with respect to an employee benefit plan, deposit insurance cov-
erage based on the interest of each participant, in accordance with regulations
issued by the Corporation.

(E) STANDARD MAXIMUM DEPOSIT INSURANCE AMOUNT DEFINED.—For purposes of this
Act, the term “standard maximum deposit insurance amount” means $250,000, adjusted
as provided under subparagraph (F) after March 31, 2010. Notwithstanding any other pro-
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vision of law, the increase in the standard maximum deposit insurance amount to
$250,000 shall apply to depositors in any institution for which the Corporation was ap-
pointed as receiver or conservator on or after January 1, 2008, and before October 3, 2008.
The Corporation shall take such actions as are necessary to carry out the requirements
of this section with respect to such depositors, without regard to any time limitations
under this Act. In implementing this and the preceding 2 sentences, any payment on a
deposit claim made by the Corporation as receiver or conservator to a depositor above the
standard maximum deposit insurance amount in effect at the time of the appointment of
the Corporation as receiver or conservator shall be deemed to be part of the net amount
due to the depositor under subparagraph (B).
(F) INFLATION ADJUSTMENT.—

(i) IN GENERAL.—By April 1 of 2010, and the 1st day of each subsequent 5-year
period, the Board of Directors and the National Credit Union Administration Board
shall jointly consider the factors set forth under clause (v), and, upon determining that
an inflation adjustment is appropriate, shall jointly prescribe the amount by which the
standard maximum deposit insurance amount and the standard maximum share in-
surance amount (as defined in section 207(k) of the Federal Credit Union Act) applica-
ble to any depositor at an insured depository institution shall be increased by calcu-
lating the product of—

(I) $100,000; and

(IT) the ratio of the published annual value of the Personal Consumption Ex-
penditures Chain-Type Price Index (or any successor index thereto), published by
the Department of Commerce, for the calendar year preceding the year in which
the adjustment is calculated under this clause, to the published annual value of
such index for the calendar year preceding the date this subparagraph takes effect
under the Federal Deposit Insurance Reform Act of 2005.

The values used in the calculation under subclause (II) shall be, as of the date of the
calculation, the values most recently published by the Department of Commerce.

(i1)) ROUNDING.—If the amount determined under clause (ii) for any period is not
g multiple of $10,000, the amount so determined shall be rounded down to the nearest

10,000.

(iii) PUBLICATION AND REPORT TO THE CONGRESS.—Not later than April 5 of any
calendar year in which an adjustment is required to be calculated under clause (i) to
the standard maximum deposit insurance amount and the standard maximum share
insurance amount under such clause, the Board of Directors and the National Credit
Union Administration Board shall—

(I) publish in the Federal Register the standard maximum deposit insurance
amount, the standard maximum share insurance amount, and the amount of cov-
erage under paragraph (3)(A) and section 207(k)(3) of the Federal Credit Union
Act, as so calculated; and

(IT) jointly submit a report to the Congress containing the amounts described
in subclause (I).

(iv) 6-MONTH IMPLEMENTATION PERIOD.—Unless an Act of Congress enacted before
July 1 of the calendar year in which an adjustment is required to be calculated under
clause (i) provides otherwise, the increase in the standard maximum deposit insurance
amount and the standard maximum share insurance amount shall take effect on Jan-
uary 1 of the year immediately succeeding such calendar year.

(v) INFLATION ADJUSTMENT CONSIDERATION.—In making any determination under
clause (i) to increase the standard maximum deposit insurance amount and the stand-
ard maximum share insurance amount, the Board of Directors and the National Cred-
it Union Administration Board shall jointly consider—

(I) the overall state of the Deposit Insurance Fund and the economic condi-
tions affecting insured depository institutions;

(IT) potential problems affecting insured depository institutions; or

(IIT) whether the increase will cause the reserve ratio of the fund to fall below
1.15 percent of estimated insured deposits.

(2) GOVERNMENT DEPOSITORS.—
(A) IN GENERAL.—Notwithstanding any limitation in this Act or in any other provision
of law relating to the amount of deposit insurance available to any 1 depositor—
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(i) a government depositor shall, for the purpose of determining the amount of in-
sured deposits under this subsection, be deemed to be a depositor separate and dis-
tinct from any other officer, employee, or agent of the United States or any public unit
referred to in subparagraph (B); and

(ii) except as provided in subparagraph (C), the deposits of a government depositor
shall be insured in an amount equal to the standard maximum deposit insurance
amount (as determined under paragraph (1)).

(B) GOVERNMENT DEPOSITOR.—In this paragraph, the term “government depositor”
means a depositor that
is—

(i) an officer, employee, or agent of the United States having official custody of
public funds and lawfully investing or depositing the same in time and savings depos-
its in an insured depository institution;

(ii) an officer, employee, or agent of any State of the United States, or of any coun-
ty, municipality, or political subdivision thereof having official custody of public funds
and lawfully investing or depositing the same in time and savings deposits in an in-
sured depository institution in such State;

(ii1) an officer, employee, or agent of the District of Columbia having official cus-
tody of public funds and lawfully investing or depositing the same in time and savings
deposits in an insured depository institution in the District of Columbia;

(iv) an officer, employee, or agent of the Commonwealth of Puerto Rico, of the Vir-
gin Islands, of American Samoa, of the Trust Territory of the Pacific Islands, or of
Guam, or of any county, municipality, or political subdivision thereof having official
custody of public funds and lawfully investing or depositing the same in time and sav-
ings deposits in an insured depository institution in the Commonwealth of Puerto
Rico, the Virgin Islands, American Samoa, the Trust Territory of the Pacific Islands,
or Guam, respectively; or

(v) an officer, employee, or agent of any Indian tribe (as defined in section 3(c)
of the Indian Financing Act of 1974) or agency thereof having official custody of tribal
funds and lawfully investing or depositing the same in time and savings deposits in
an insured depository institution.

(C) AUTHORITY TO LIMIT DEPOSITS.—The Corporation may limit the aggregate amount
of funds that may be invested or deposited in deposits in any insured depository institu-
tion by any government depositor on the basis of the size of any such bank in terms of
its assets: Provided, however, such limitation may be exceeded by the pledging of accept-
able securities to the government depositor when and where required.

(3) CERTAIN RETIREMENT ACCOUNTS.—

(A) IN GENERAL.—Notwithstanding any limitation in this Act relating to the amount
of deposit insurance available for the account of any 1 depositor, deposits in an insured
depository institution made in connection with—

(1) any individual retirement account described in section 408(a) of the Internal
Revenue Code of 1986;

(i1) subject to the exception contained in paragraph (1)(D)(ii), any eligible deferred
compensation plan described in section 457 of such Code; and

(iii) any individual account plan defined in section 3(34) of the Employee Retire-
ment Income Security Act, and any plan described in section 401(d) of the Internal
Revenue Code of 1986, to the extent that participants and beneficiaries under such
plan have the right to direct the investment of assets held in individual accounts
maintained on their behalf by the plan,

shall be aggregated and insured in an amount not to exceed $250,000 (which amount shall
be subject to inflation adjustments as provided in paragraph (1)(F), except that $250,000
shall be substituted for $100,000 wherever such term appears in such paragraph) per par-
ticipant per insured depository institution.

(B) AMOUNTS TAKEN INTO ACCOUNT.—For purposes of subparagraph (A), the amount
aggregated for insurance coverage under this paragraph shall consist of the present vested
and ascertainable interest of each participant under the plan, excluding any remainder in-
terest created by, or as a result of, the plan.

(4) DEPOSIT INSURANCE FUND.—
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(A) ESTABLISHMENT.—There is established the Deposit Insurance Fund, which the
Corporation shall—

(i) maintain and administer;

(i1) use to carry out its insurance purposes, in the manner provided by this sub-
section; and

(ii1) invest in accordance with section 13(a).

(B) UseEs.—The Deposit Insurance Fund shall be available to the Corporation for use
with respect to insured depository institutions the deposits of which are insured by the
Deposit Insurance Fund.

(C) LIMITATION ON USE.—Notwithstanding any provision of law other than section
13(c)(4)(G), the Deposit Insurance Fund shall not be used in any manner to benefit any
shareholder or affiliate (other than an insured depository institution that receives assist-
ance in accordance with the provisions of this Act) of—

(i) any insured depository institution for which the Corporation has been ap-
pointed conservator or receiver, in connection with any type of resolution by the Cor-
poration;

(i1) any other insured depository institution in default or in danger of default, in
connection with any type of resolution by the Corporation; or

(iil) any insured depository institution, in connection with the provision of assist-
ance under this section or section 13 with respect to such institution, except that this
clause shall not prohibit any assistance to any insured depository institution that is
not in default, or that is not in danger of default, that is acquiring (as defined in sec-
tion 13(f)(8)(B)) another insured depository institution.

(D) DEPOsITS.—AIl amounts assessed against insured depository institutions by the
Corporation shall be deposited into the Deposit Insurance Fund.

(5) CERTAIN INVESTMENT CONTRACTS NOT TREATED AS INSURED DEPOSITS.—

(A) IN GENERAL.—A liability of an insured depository institution shall not be treated
as an insured deposit if the liability arises under any insured depository institution invest-
ment contract between any insured depository institution and any employee benefit plan
which expressly permits benefit-responsive withdrawals or transfers.

(B) DEFINITIONS.—For purposes of subparagraph (A)—

(i) BENEFIT-RESPONSIVE WITHDRAWALS OR TRANSFERS.—The term “benefit-respon-
sive withdrawals or transfers” means any withdrawal or transfer of funds (consisting
of any portion of the principal and any interest credited at a rate guaranteed by the
insured depository institution investment contract) during the period in which any
guaranteed rate is in effect, without substantial penalty or adjustment, to pay benefits
provided by the employee benefit plan or to permit a plan participant or beneficiary
to redirect the investment of his or her account balance.

(ii) EMPLOYEE BENEFIT PLAN.—The term “employee benefit plan”—

(I) has the meaning given to such term in section 3(3) of the Employee Retire-
ment Income Security Act of 1974; and
(II) includes any plan described in section 401(d) of the Internal Revenue

Code of 1986.

(b) For the purposes of this Act an insured depository institution shall be deemed to have been
closed on account of inability to meet the demands of its depositors in any case in which it has
been closed for the purpose of liquidation without adequate provision being made for payment of
its depositors.

(c) APPOINTMENT OF CORPORATION AS CONSERVATOR OR RECEIVER.—

(1) IN GENERAL.—Notwithstanding any other provision of Federal law, the law of any
State, or the constitution of any State, the Corporation may accept appointment and act as
conservator or receiver for any insured depository institution upon appointment in the manner
provided in paragraph (2) or (3).

(2) FEDERAL DEPOSITORY INSTITUTIONS.—

(A) APPOINTMENT.—

(i) CONSERVATOR.—The Corporation may, at the discretion of the supervisory au-
thority, be appointed conservator of any insured Federal depository institution and the
Corporation may accept such appointment.

(ii)) RECEIVER.—The Corporation shall be appointed receiver, and shall accept such
appointment, whenever a receiver is appointed for the purpose of liquidation or wind-
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ing up the affairs of an insured Federal depository institution by the appropriate Fed-

eral banking agency, notwithstanding any other provision of Federal law.

(B) ADDITIONAL POWERS.—In addition to and not in derogation of the powers conferred
and the duties imposed by this section on the Corporation as conservator or receiver, the
Corporation, to the extent not inconsistent with such powers and duties, shall have any
other power conferred on or any duty (which is related to the exercise of such power) im-
posed on a conservator or receiver for any Federal depository institution under any other
provision of law.

(C) CORPORATION NOT SUBJECT TO ANY OTHER AGENCY.—When acting as conservator
or receiver pursuant to an appointment described in subparagraph (A), the Corporation
shall not be subject to the direction or supervision of any other agency or department of
the United States or any State in the exercise of the Corporation’s rights, powers, and
privileges.

(D) DEPOSITORY INSTITUTION IN CONSERVATORSHIP SUBJECT TO BANKING AGENCY SU-
PERVISION.—Notwithstanding subparagraph (C), any Federal depository institution for
which the Corporation has been appointed conservator shall remain subject to the super-
vision of the appropriate Federal banking agency.

(3) INSURED STATE DEPOSITORY INSTITUTIONS.—

(A) APPOINTMENT BY APPROPRIATE STATE SUPERVISOR.—Whenever the authority having
supervision of any insured State depository institution appoints a conservator or receiver
for such institution and tenders appointment to the Corporation, the Corporation may ac-
cept such appointment.

(B) ADDITIONAL POWERS.—In addition to the powers conferred and the duties related
to the exercise of such powers imposed by State law on any conservator or receiver ap-
pointed under the law of such State for an insured State depository institution, the Cor-
poration, as conservator or receiver pursuant to an appointment described in subpara-
graph (A), shall have the powers conferred and the duties imposed by this section on the
Corporation as conservator or receiver.

(C) CORPORATION NOT SUBJECT TO ANY OTHER AGENCY.—When acting as conservator
or receiver pursuant to an appointment described in subparagraph (A), the Corporation
shall not be subject to the direction or supervision of any other agency or department of
the United States or any State in the exercise of its rights, powers, and privileges.

(D) DEPOSITORY INSTITUTION IN CONSERVATORSHIP SUBJECT TO BANKING AGENCY SU-
PERVISION.—Notwithstanding subparagraph (C), any insured State depository institution
for which the Corporation has been appointed conservator shall remain subject to the su-
pervision of the appropriate State bank or savings association supervisor.

(4) APPOINTMENT OF CORPORATION BY THE CORPORATION.—Notwithstanding any other pro-
vision of Federal law, the law of any State, or the constitution of any State, the Corporation
nf[‘lay appoint itself as sole conservator or receiver of any insured State depository institution
1 e—

(A) the Corporation determines—

(i) that—

(I) a conservator, receiver, or other legal custodian has been appointed for
such institution;

(IT) such institution has been subject to the appointment of any such conser-
vator, receiver, or custodian for a period of at least 15 consecutive days; and

(ITI) 1 or more of the depositors in such institution is unable to withdraw any
amount of any insured deposit; or
(i) that such institution has been closed by or under the laws of any State; and

(B) the Corporation determines that 1 or more of the grounds specified in paragraph

(5)—
(i) existed with respect to such institution at the time—
(I) the conservator, receiver, or other legal custodian was appointed; or
(IT) such institution was closed; or
(i1) exist at any time—
(I) during the appointment of the conservator, receiver, or other legal custo-
dian; or
(IT) while such institution is closed.
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(5) GROUNDS FOR APPOINTING CONSERVATOR OR RECEIVER.—The grounds for appointing a
conservator or receiver (which may be the Corporation) for any insured depository institution
are as follows:

(A) ASSETS INSUFFICIENT FOR OBLIGATIONS.—The institution’s assets are less than the
institution’s obligations to its creditors and others, including members of the institution.

(B) SUBSTANTIAL DISSIPATION.—Substantial dissipation of assets or earnings due to—

(i) any violation of any statute or regulation; or
(i) any unsafe or unsound practice.

. (C) UNSAFE OR UNSOUND CONDITION.—An unsafe or unsound condition to transact

usiness.

(D) CEASE AND DESIST ORDERS.—Any willful violation of a cease-and-desist order which
has become final.

(E) CONCEALMENT.—Any concealment of the institution’s books, papers, records, or as-
sets, or any refusal to submit the institution’s books, papers, records, or affairs for inspec-
tion to any examiner or to any lawful agent of the appropriate Federal banking agency
or State bank or savings association supervisor.

(F) INABILITY TO MEET OBLIGATIONS.—The institution is likely to be unable to pay its
obligations or meet its depositors’ demands in the normal course of business.

(G) LossEs.—The institution has incurred or is likely to incur losses that will deplete
all or substantially all of its capital, and there is no reasonable prospect for the institution
to become adequately capitalized (as defined in section 38(b)) without Federal assistance.

(H) VIOLATIONS OF LAW.—Any violation of any law or regulation, or any unsafe or un-
sound practice or condition that is likely to—

(i) cause insolvency or substantial dissipation of assets or earnings;
(i1) weaken the institution’s condition; or
(iii) otherwise seriously prejudice the interests of the institution’s depositors or the

Deposit Insurance Fund.

(I) CoNSENT.—The institution, by resolution of its board of directors or its share-
holders or members, consents to the appointment.

(J) CESSATION OF INSURED STATUS.—The institution ceases to be an insured institu-
tion.

(bg{) Ué\IDERCAPITALIZATION.—The institution is undercapitalized (as defined in section

38(b)), and—

(i) has no reasonable prospect of becoming adequately capitalized (as defined in
that section);

(i1) fails to become adequately capitalized when required to do so under section
38(H)(2)(A);

(iii) fails to submit a capital restoration plan acceptable to that agency within the
time prescribed under section 38(e)(2)(D); or

(iv) materially fails to implement a capital restoration plan submitted and accept-
ed under section 38(e)(2).
(L) The institution—

(i) is critically undercapitalized, as defined in section 38(b); or

(i1) otherwise has substantially insufficient capital.

(M) MONEY LAUNDERING OFFENSE.—The Attorney General notifies the appropriate
Federal banking agency or the Corporation in writing that the insured depository institu-
tion has been found guilty of a criminal offense under section 1956 or 1957 of title 18,
United States Code, or section 5322 or 5324 of title 31, United States Code.

(6) APPOINTMENT BY COMPTROLLER OF THE CURRENCY.—

(A) CONSERVATOR.—The Corporation may, at the discretion of the Comptroller of the
Currency, be appointed conservator and the Corporation may accept any such appoint-
ment.

(B) RECEIVER.—The Corporation may, at the discretion of the Comptroller of the Cur-
rency, be appointed receiver and the Corporation may accept any such appointment.

(7) JupicIAL REVIEW.—If the Corporation is appointed (including the appointment of the
Corporation as receiver by the Board of Directors) as conservator or receiver of a depository
institution under paragraph (4), (9), or (10), the depository institution may, not later than 30
days thereafter, bring an action in the United States district court for the judicial district in
which the home office of such depository institution is located, or in the United States District
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Court for the District of Columbia, for an order requiring the Corporation to be removed as
the conservator or receiver (regardless of how such appointment was made), and the court
shall, upon the merits, dismiss such action or direct the Corporation to be removed as the con-
servator or receiver.

(8) REPLACEMENT OF CONSERVATOR OF STATE DEPOSITORY INSTITUTION.—

(A) IN GENERAL.—In the case of any insured State depository institution for which the
Corporation appointed itself as conservator pursuant to paragraph (4), the Corporation
may, without any requirement of notice, hearing, or other action, replace itself as conser-
vator with itself as receiver of such institution.

(B) REPLACEMENT TREATED AS REMOVAL OF INCUMBENT.—The replacement of a conser-
vator with a receiver under subparagraph (A) shall be treated as the removal of the Cor-
poration as conservator.

(C) RIGHT OF REVIEW OF ORIGINAL APPOINTMENT NOT AFFECTED.—The replacement of
a conservator with a receiver under subparagraph (A) shall not affect any right of the in-
sured State depository institution to obtain review, pursuant to paragraph (7), of the origi-
nal appointment of the conservator.

(9) APPROPRIATE FEDERAL BANKING AGENCY MAY APPOINT CORPORATION AS CONSERVATOR
OR RECEIVER FOR INSURED STATE DEPOSITORY INSTITUTION TO CARRY OUT SECTION 38.—

(A) IN GENERAL.—The appropriate Federal banking agency may appoint the Corpora-
tion as sole receiver (or, subject to paragraph (11), sole conservator) of any insured State
depository institution, after consultation with the appropriate State supervisor, if the ap-
propriate Federal banking agency determines that—

(i) 1 or more of the grounds specified in subparagraphs (K) and (L) of paragraph

(5) exist with respect to that institution; and

(i1) the appointment is necessary to carry out the purpose of section 38.

(B) NONDELEGATION.—The appropriate Federal banking agency shall not delegate any
action under subparagraph (A).

(10) CORPORATION MAY APPOINT ITSELF AS CONSERVATOR OR RECEIVER FOR INSURED DEPOSI-
TORY INSTITUTION TO PREVENT LOSS TO DEPOSIT INSURANCE FUND.—The Board of Directors may
appoint the Corporation as sole conservator or receiver of an insured depository institution,
after consultation with the appropriate Federal banking agency and the appropriate State su-
pervisor (if any), if the Board of Directors determines that—

(A) 1 or more of the grounds specified in any subparagraph of paragraph (5) exist with
respect to the institution; and

(B) the appointment is necessary to reduce—

(i) the risk that the Deposit Insurance Fund would incur a loss with respect to
the insured depository institution, or

(i) any loss that the Deposit Insurance Fund is expected to incur with respect to
that institution.

(11) APPROPRIATE FEDERAL BANKING AGENCY SHALL NOT APPOINT CONSERVATOR UNDER CER-
TAIN PROVISIONS WITHOUT GIVING CORPORATION OPPORTUNITY TO APPOINT RECEIVER.—The ap-
propriate Federal banking agency shall not appoint a conservator for an insured depository in-
stitution under subparagraph (K) or (L) of paragraph (5) without the Corporation’s consent un-
less the agency has given the Corporation 48 hours notice of the agency’s intention to appoint
the conservator and the grounds for the appointment.

(12) DIRECTORS NOT LIABLE FOR ACQUIESCING IN APPOINTMENT OF CONSERVATOR OR RE-
CEIVER.—The members of the board of directors of an insured depository institution shall not
?e llilable to the institution’s shareholders or creditors for acquiescing in or consenting in good
aith to—

(A) the appointment of the Corporation as conservator or receiver for that institution;
or

(B) an acquisition or combination under section 38(f)(2)(A)(ii).

(13) ADDITIONAL POWERS.—In any case in which the Corporation is appointed conservator
or receiver under paragraph (4), (6), (9), or (10) for any insured State depository institution—

(A) this section shall apply to the Corporation as conservator or receiver in the same
manner and to the same extent as if that institution were a Federal depository institution
for which the Corporation had been appointed conservator or receiver; and

(B) the Corporation as receiver of the institution may—

(i) liquidate the institution in an orderly manner; and
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(i1) make any other disposition of any matter concerning the institution, as the
Corporation determines is in the best interests of the institution, the depositors of the
institution, and the Corporation.

(d) POWERS AND DUTIES OF CORPORATION AS CONSERVATOR OR RECEIVER.—

(1) RULEMAKING AUTHORITY OF CORPORATION.—The Corporation may prescribe such regu-
lations as the Corporation determines to be appropriate regarding the conduct of
conservatorships or receiverships.

(2) GENERAL POWERS.—

(A) SUCCESSOR TO INSTITUTION.—The Corporation shall, as conservator or receiver,
and by operation of law, succeed to—

(i) all rights, titles, powers, and privileges of the insured depository institution,
and of any stockholder, member, accountholder, depositor, officer, or director of such
institution with respect to the institution and the assets of the institution; and

(i1) title to the books, records, and assets of any previous conservator or other legal
custodian of such institution.

(B) OPERATE THE INSTITUTION.—The Corporation may (subject to the provisions of sec-
tion 40), as conservator or receiver—

(i) take over the assets of and operate the insured depository institution with all
the powers of the members or shareholders, the directors, and the officers of the insti-
tution and conduct all business of the institution;

(i1) collect all obligations and money due the institution;

(iii) perform all functions of the institution in the name of the institution which
are consistent with the appointment as conservator or receiver; and

(iv) preserve and conserve the assets and property of such institution.

(C) FUNCTIONS OF INSTITUTION’S OFFICERS, DIRECTORS, AND SHAREHOLDERS.—The Cor-
poration may, by regulation or order, provide for the exercise of any function by any mem-
ber or stockholder, director, or officer of any insured depository institution for which the
Corporation has been appointed conservator or receiver.

(D)I?OWERS AS CONSERVATOR.—The Corporation may, as conservator, take such action
as may be—

(i) necessary to put the insured depository institution in a sound and solvent con-
dition; and

(i1) appropriate to carry on the business of the institution and preserve and con-
serve the assets and property of the institution.

(E) ADDITIONAL POWERS AS RECEIVER.—The Corporation may (subject to the provisions
of section 40), as receiver, place the insured depository institution in liquidation and pro-
ceed to realize upon the assets of the institution, having due regard to the conditions of
credit in the locality.

(F) ORGANIZATION OF NEW INSTITUTIONS.—The Corporation may, as receiver, with re-
spect to any insured depository institution, organize a new depository institution under
subsection (m) or a bridge depository institution under subsection (n).

(G) MERGER; TRANSFER OF ASSETS AND LIABILITIES.—

(i) IN GENERAL.—The Corporation may, as conservator or receiver—

(I) merge the insured depository institution with another insured depository
institution; or

(IT) subject to clause (ii), transfer any asset or liability of the institution in
default (including assets and liabilities associated with any trust business) with-
out any approval, assignment, or consent with respect to such transfer.

(ii) APPROVAL BY APPROPRIATE FEDERAL BANKING AGENCY.—No transfer described
in clause (i)(II) may be made to another depository institution (other than a new de-
pository institution or a bridge depository institution established pursuant to sub-
section (m) or (n)) without the approval of the appropriate Federal banking agency for
such institution.

(H) PAYMENT OF VALID OBLIGATIONS.—The Corporation, as conservator or receiver,
shall pay all valid obligations of the insured depository institution in accordance with the
prescriptions and limitations of this Act.

(I) SUBPOENA AUTHORITY.—

(i) IN GENERAL.—The Corporation may, as conservator, receiver, or exclusive man-
ager and for purposes of carrying out any power, authority, or duty with respect to
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an insured depository institution (including determining any claim against the institu-

tion and determining and realizing upon any asset of any person in the course of col-

lecting money due the institution), exercise any power established under section 8(n),

and the provisions of such section shall apply with respect to the exercise of any such

power under this subparagraph in the same manner as such provisions apply under
such section.

(il) AUTHORITY OF BOARD OF DIRECTORS.—A subpoena or subpoena duces tecum
may be issued under clause (i) only by, or with the written approval of, the Board of
Directors or their designees (or, in the case of a subpoena or subpoena duces tecum
issued by the Resolution Trust Corporation under this subparagraph and section
21A(b)(4), only by, or with the written approval of, the Board of Directors of such Cor-
poration or their designees).

(iii) RULE OF CONSTRUCTION.—This subsection shall not be construed as limiting
any rights that the Corporation, in any capacity, might otherwise have under section
10(c) of this Act.

(J) INCIDENTAL POWERS.—The Corporation may, as conservator or receiver—

(i) exercise all powers and authorities specifically granted to conservators or re-
ceivers, respectively, under this Act and such incidental powers as shall be necessary
to carry out such powers; and

(ii) take any action authorized by this Act,

which the Corporation determines is in the best interests of the depository institution, its
depositors, or the Corporation.

(K) UTILIZATION OF PRIVATE SECTOR.—In carrying out its responsibilities in the man-
agement and disposition of assets from insured depository institutions, as conservator, re-
ceiver, or in its corporate capacity, the Corporation shall utilize the services of private per-
sons, including real estate and loan portfolio asset management, property management,
auction marketing, legal, and brokerage services, only if such services are available in the
private sector and the Corporation determines utilization of such services is the most prac-
ticable, efficient, and cost effective.

(3) AUTHORITY OF RECEIVER TO DETERMINE CLAIMS.—

(A) IN GENERAL.—The Corporation may, as receiver, determine claims in accordance
with the requirements of this subsection and regulations prescribed under paragraph (4).

(B) NOTICE REQUIREMENTS.—The receiver, in any case involving the liquidation or
winding up of the affairs of a closed depository institution, shall—

(i) promptly publish a notice to the depository institution’s creditors to present
their claims, together with proof, to the receiver by a date specified in the notice which
shall be not less than 90 days after the publication of such notice; and

(i1) republish such notice approximately 1 month and 2 months, respectively, after
the publication under clause (i).

(C) MAILING REQUIRED.—The receiver shall mail a notice similar to the notice pub-
lished under subparagraph (B)(i) at the time of such publication to any creditor shown on
the institution’s books—

(i) at the creditor’s last address appearing in such books; or

(i1) upon discovery of the name and address of a claimant not appearing on the
institution’s books within 30 days after the discovery of such name and address.

(4) RULEMAKING AUTHORITY RELATING TO DETERMINATION OF CLAIMS.—

(A) IN GENERAL.—The Corporation may prescribe regulations regarding the allowance
or disallowance of claims by the receiver and providing for administrative determination
of claims and review of such determination.

(B) FINAL SETTLEMENT PAYMENT PROCEDURE.—

(i) IN GENERAL.—In the handling of receiverships of insured depository institu-
tions, to maintain essential liquidity and to prevent financial disruption, the Corpora-
tion may, after the declaration of an institution’s insolvency, settle all uninsured and
unsecured claims on the receivership with a final settlement payment which shall con-
stitute full payment and disposition of the Corporation’s obligations to such claimants.

(i1) FINAL SETTLEMENT PAYMENT.—For purposes of clause (i), a final settlement
payment shall be payment of an amount equal to the product of the final settlement
payment rate and the amount of the uninsured and unsecured claim on the receiver-
ship; and
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(iii) FINAL SETTLEMENT PAYMENT RATE.—For purposes of clause (ii), the final set-
tlement payment rate shall be a percentage rate reflecting an average of the Corpora-
tion’s receivership recovery experience, determined by the Corporation in such a way
that over such time period as the Corporation may deem appropriate, the Corporation
in total will receive no more or less than it would have received in total as a general
creditor standing in the place of insured depositors in each specific receivership.

(iv) CORPORATION AUTHORITY.—The Corporation may undertake such supervisory
actions and promulgate such regulations as may be necessary to assure that the re-
quirements of this section can be implemented with respect to each insured depository
institution in the event of its insolvency.

(5) PROCEDURES FOR DETERMINATION OF CLAIMS.—

(A) DETERMINATION PERIOD.—

(i) IN GENERAL.—Before the end of the 180-day period beginning on the date any
claim against a depository institution is filed with the Corporation as receiver, the
Corporation shall determine whether to allow or disallow the claim and shall notify
the claimant of any determination with respect to such claim.

(i1) EXTENSION OF TIME.—The period described in clause (i) may be extended by
a written agreement between the claimant and the Corporation.

(iii) MAILING OF NOTICE SUFFICIENT.—The requirements of clause (i) shall be
deemed to be satisfied if the notice of any determination with respect to any claim
is mailed to the last address of the claimant which appears—

(I) on the depository institution’s books;
(II) in the claim filed by the claimant; or
(ITI) in documents submitted in proof of the claim.
(iv) CONTENTS OF NOTICE OF DISALLOWANCE.—If any claim filed under clause (i)
is disallowed, the notice to the claimant shall contain—
(I) a statement of each reason for the disallowance; and
(IT) the procedures available for obtaining agency review of the determination
to disallow the claim or judicial determination of the claim.
(B) ALLOWANCE OF PROVEN CLAIMS.—The receiver shall allow any claim received on

or before the date specified in the notice published under paragraph (3)(B)(i) by the re-
ceiver from any claimant which is proved to the satisfaction of the receiver.

(C) DISALLOWANCE OF CLAIMS FILED AFTER END OF FILING PERIOD.—

(i) IN GENERAL.—Except as provided in clause (ii), claims filed after the date speci-
fied in the notice published under paragraph (3)(B)(i) shall be disallowed and such dis-
allowance shall be final.

(i1) CERTAIN EXCEPTIONS.—Clause (i) shall not apply with respect to any claim
filed by any claimant after the date specified in the notice published under paragraph
(3)(B)1) and such claim may be considered by the receiver if—

(I) the claimant did not receive notice of the appointment of the receiver in
time to file such claim before such date; and

(IT) such claim is filed in time to permit payment of such claim.

(D) AUTHORITY TO DISALLOW CLAIMS.—

(i) IN GENERAL.—The receiver may disallow any portion of any claim by a creditor
or claim of security, preference, or priority which is not proved to the satisfaction of
the receiver.

(ii) PAYMENTS TO LESS THAN FULLY SECURED CREDITORS.—In the case of a claim
of a creditor against an insured depository institution which is secured by any prop-
erty or other asset of such institution, any receiver appointed for any insured deposi-
tory institution—

(I) may treat the portion of such claim which exceeds an amount equal to the
fair market value of such property or other asset as an unsecured claim against
the institution; and

(II) may not make any payment with respect to such unsecured portion of the
claim other than in connection with the disposition of all claims of unsecured
creditors of the institution.

(iii) EXCEPTIONS.—No provision of this paragraph shall apply with respect to—

(I) any extension of credit from any Federal home loan bank or Federal Re-
serve bank to any insured depository institution; or
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(IT) any security interest in the assets of the institution securing any such ex-
tension of credit.

(E) NO JUDICIAL REVIEW OF DETERMINATION PURSUANT TO SUBPARAGRAPH (D)—No
court may review the Corporation’s determination pursuant to subparagraph (D) to dis-
allow a claim.

(F) LEGAL EFFECT OF FILING.—

(i) STATUTE OF LIMITATION TOLLED.—For purposes of any applicable statute of lim-
itations, the filing of a claim with the receiver shall constitute a commencement of an
action.

(i1)) NO PREJUDICE TO OTHER ACTIONS.—Subject to paragraph (12), the filing of a
claim with the receiver shall not prejudice any right of the claimant to continue any
action which was filed before the appointment of the receiver.

(6) PROVISION FOR AGENCY REVIEW OR JUDICIAL DETERMINATION OF CLAIMS.—

(A) IN GENERAL.—Before the end of the 60-day period beginning on the earlier of—

(i) the end of the period described in paragraph (5)(A)(1) with respect to any claim
against a depository institution for which the Corporation is receiver; or

A(ii) the date of any notice of disallowance of such claim pursuant to paragraph

(5)(A)1),
the claimant may request administrative review of the claim in accordance with subpara-
graph (A) or (B) of paragraph (7) or file suit on such claim (or continue an action com-
menced before the appointment of the receiver) in the district or territorial court of the
United States for the district within which the depository institution’s principal place of
business is located or the United States District Court for the District of Columbia (and
such court shall have jurisdiction to hear such claim).

(B) STATUTE OF LIMITATIONS.—If any claimant fails to—

(i) request administrative review of any claim in accordance with subparagraph
(A) or (B) of paragraph (7); or

(ii) file suit on such claim (or continue an action commenced before the appoint-
ment of the receiver),

before the end of the 60-day period described in subparagraph (A), the claim shall be
deemed to be disallowed (other than any portion of such claim which was allowed by the
receiver) as of the end of such period, such disallowance shall be final, and the claimant
shall have no further rights or remedies with respect to such claim.

(7) REVIEW OF CLAIMS.—

(A) ADMINISTRATIVE HEARING.—If any claimant requests review under this subpara-
graph in lieu of filing or continuing any action under paragraph (6) and the Corporation
agrees to such request, the Corporation shall consider the claim after opportunity for a
hearing on the record. The final determination of the Corporation with respect to such
claim shall be subject to judicial review under chapter 7 of title 5, United States Code.
(B) OTHER REVIEW PROCEDURES.—

(i) IN GENERAL.—The Corporation shall also establish such alternative dispute resolu-
tionAprocesses as may be appropriate for the resolution of claims filed under paragraph
(5)(A)().

(i1) CRITERIA.—In establishing alternative dispute resolution processes, the Corpora-
tion shall strive for procedures which are expeditious, fair, independent, and low cost.

(iii) VOLUNTARY BINDING OR NONBINDING PROCEDURES.—The Corporation may estab-
lish both binding and nonbinding processes, which may be conducted by any government
or private party, but all parties, including the claimant and the Corporation, must agree
to the use of the process in a particular case.

(iv) CONSIDERATION OF INCENTIVES.—The Corporation shall seek to develop incentives
for claimants to participate in the alternative dispute resolution process.

(8) EXPEDITED DETERMINATION OF CLAIMS.—

(A) ESTABLISHMENT REQUIRED.—The Corporation shall establish a procedure for expe-
dited relief outside of the routine claims process established under paragraph (5) for claim-
ants who—

(i) allege the existence of legally valid and enforceable or perfected security inter-
ests in assets of any depository institution for which the Corporation has been ap-
pointed receiver; and
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. ((ii) allege that irreparable injury will occur if the routine claims procedure is fol-
owed.

(B) DETERMINATION PERIOD.—Before the end of the 90-day period beginning on the
date any claim is filed in accordance with the procedures established pursuant to subpara-
graph (A), the Corporation shall—

(1) determine—

(I) whether to allow or disallow such claim; or
(IT) whether such claim should be determined pursuant to the procedures es-
tablished pursuant to paragraph (5); and

(i1) notify the claimant of the determination, and if the claim is disallowed, pro-
vide a statement of each reason for the disallowance and the procedure for obtaining
agency review or judicial determination.

(C) PERIOD FOR FILING OR RENEWING SUIT.—Any claimant who files a request for expe-
dited relief shall be permitted to file a suit, or to continue a suit filed before the appoint-
ment of the receiver, seeking a determination of the claimant’s rights with respect to such
security interest after the earlier of—

(i) the end of the 90-day period beginning on the date of the filing of a request
for expedited relief; or

(i1) the date the Corporation denies the claim.

(D) STATUTE OF LIMITATIONS.—If an action described in subparagraph (C) is not filed,
or the motion to renew a previously filed suit is not made, before the end of the 30-day
period beginning on the date on which such action or motion may be filed in accordance
with subparagraph (B), the claim shall be deemed to be disallowed as of the end of such
period (other than any portion of such claim which was allowed by the receiver), such dis-
allowance shall be final, and the claimant shall have no further rights or remedies with
respect to such claim.

(E) LEGAL EFFECT OF FILING.—

(i) STATUTE OF LIMITATION TOLLED.—For purposes of any applicable statute of lim-
itations, the filing of a claim with the receiver shall constitute a commencement of an
action.

(ii)) NO PREJUDICE TO OTHER ACTIONS.—Subject to paragraph (12), the filing of a
claim with the receiver shall not prejudice any right of the claimant to continue any
action which was filed before the appointment of the receiver.

(9) AGREEMENT AS BASIS OF CLAIM.—

(A) REQUIREMENTS.—Except as provided in subparagraph (B), any agreement which
does not meet the requirements set forth in section 13(e) shall not form the basis of, or
substantially comprise, a claim against the receiver or the Corporation.

(B) EXCEPTION TO CONTEMPORANEOUS EXECUTION REQUIREMENT.—Notwithstanding
section 13(e)(2), any agreement relating to an extension of credit between a Federal home
loan bank or Federal Reserve bank and any insured depository institution which was exe-
cuted before the extension of credit by such bank to such institution shall be treated as
having been executed contemporaneously with such extension of credit for purposes of sub-
paragraph (A).

(10) PAYMENT OF CLAIMS.—

(A) IN GENERAL.—The receiver may, in the receiver’s discretion and to the extent
funds are available, pay creditor claims which are allowed by the receiver, approved by
the Corporation pursuant to a final determination pursuant to paragraph (7) or (8), or de-
termined by the final judgment of any court of competent jurisdiction in such manner and
amounts as are authorized under this Act.

(B) PAYMENT OF DIVIDENDS ON CLAIMS.—The receiver may, in the receiver’s sole dis-
cretion, pay dividends on proved claims at any time, and no liability shall attach to the
Corporation (in such Corporation’s corporate capacity or as receiver), by reason of any such
payment, for failure to pay dividends to a claimant whose claim is not proved at the time
of any such payment.

(C) RULEMAKING AUTHORITY OF CORPORATION.—The Corporation may prescribe such
rules, including definitions of terms, as it deems appropriate to establish a single uniform
interest rate for or to make payments of post insolvency interest to creditors holding prov-
en claims against the receivership estates of insured Federal or State depository institu-
tions following satisfaction by the receiver of the principal amount of all creditor claims.
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(11) DEPOSITOR PREFERENCE.—

(A) IN GENERAL.—Subject to section 5(e)(2)(C), amounts realized from the liquidation
or other resolution of any insured depository institution by any receiver appointed for such
institution shall be distributed to pay claims (other than secured claims to the extent of
any such security) in the following order of priority:

(i) Administrative expenses of the receiver.

(ii) Any deposit liability of the institution.

(iii) Any other general or senior liability of the institution (which is not a liability
described in clause (iv) or (v)).

(iv) Any obligation subordinated to depositors or general creditors (which is not
an obligation described in clause (v)).

(v) Any obligation to shareholders or members arising as a result of their status
as shareholders or members (including any depository institution holding company or
any shareholder or creditor of such company).

(B) EFFECT ON STATE LAW.—

(i) IN GENERAL.—The provisions of subparagraph (A) shall not supersede the law
of any State except to the extent such law is inconsistent with the provisions of such
subparagraph, and then only to the extent of the inconsistency.

(i) PROCEDURE FOR DETERMINATION OF INCONSISTENCY.—Upon the Corporation’s
own motion or upon the request of any person with a claim described in subparagraph
(A) or any State which is submitted to the Corporation in accordance with procedures
which the Corporation shall prescribe, the Corporation shall determine whether any
provision of the law of any State is inconsistent with any provision of subparagraph
(A) and the extent of any such inconsistency.

(iii) JUDICIAL REVIEW.—The final determination of the Corporation under clause
(i1) shall be subject to judicial review under chapter 7 of title 5, United States Code.
(C) ACCOUNTING REPORT.—Any distribution by the Corporation in connection with any

claim described in subparagraph (A)(v) shall be accompanied by the accounting report re-
quired under paragraph (15)(B).
(12) SUSPENSION OF LEGAL ACTIONS.—

(A) IN GENERAL.—After the appointment of a conservator or receiver for an insured
depository institution, the conservator or receiver may request a stay for a period not to
exceed—

(i) 45 days, in the case of any conservator; and

(i1) 90 days, in the case of any receiver,

in any judicial action or proceeding to which such institution is or becomes a party.

(B) GRANT OF STAY BY ALL COURTS REQUIRED.—Upon receipt of a request by any con-
servator or receiver pursuant to subparagraph (A) for a stay of any judicial action or pro-
ceeding in any court with jurisdiction of such action or proceeding, the court shall grant
such stay as to all parties.

(13) ADDITIONAL RIGHTS AND DUTIES.—

(A) PRIOR FINAL ADJUDICATION.—The Corporation shall abide by any final
unappealable judgment of any court of competent jurisdiction which was rendered before
the appointment of the Corporation as conservator or receiver.

(B) RIGHTS AND REMEDIES OF CONSERVATOR OR RECEIVER.—In the event of any appeal-
able judgment, the Corporation as conservator or receiver shall—

(i) have all the rights and remedies available to the insured depository institution
(before the appointment of such conservator or receiver) and the Corporation in its cor-
porate capacity, including removal to Federal court and all appellate rights; and

(ii) not be required to post any bond in order to pursue such remedies.

(C) NO ATTACHMENT OR EXECUTION.—No attachment or execution may issue by any
court upon assets in the possession of the receiver.

(D) LIMITATION ON JUDICIAL REVIEW.—Except as otherwise provided in this subsection,
no court shall have jurisdiction over—

(i) any claim or action for payment from, or any action seeking a determination
of rights with respect to, the assets of any depository institution for which the Cor-
poration has been appointed receiver, including assets which the Corporation may ac-
quire from itself as such receiver; or
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(i) any claim relating to any act or omission of such institution or the Corporation
as receiver.

(E) DISPOSITION OF ASSETS.—In exercising any right, power, privilege, or authority as
conservator or receiver in connection with any sale or disposition of assets of any insured
depository institution for which the Corporation has been appointed conservator or re-
ceiver, including any sale or disposition of assets acquired by the Corporation under sec-
tion 13(d)(1) the Corporation shall conduct its operations in a manner which—

(i) maximizes the net present value return from the sale or disposition of such as-
sets;

(i1) minimizes the amount of any loss realized in the resolution of cases;

(ii1) ensures adequate competition and fair and consistent treatment of offerors;

(iv) prohibits discrimination on the basis of race, sex, or ethnic groups in the solic-
itation and consideration of offers; and

(v) maximizes the preservation of the availability and affordability of residential
real property for low- and moderate-income individuals.

(14) STATUTE OF LIMITATIONS FOR ACTIONS BROUGHT BY CONSERVATOR OR RECEIVER.—

(A) IN GENERAL.—Notwithstanding any provision of any contract, the applicable stat-
ute of limitations with regard to any action brought by the Corporation as conservator or
receiver shall be—

(i) in the case of any contract claim, the longer of—

(I) the 6-year period beginning on the date the claim accrues; or
(IT) the period applicable under State law; and

(ii) in the case of any tort claim (other than a claim which is subject to section
21A(b)(14) of the Federal Home Loan Bank Act), the longer of—

(I) the 3-year period beginning on the date the claim accrues; or
(IT) the period applicable under State law.

(B) DETERMINATION OF THE DATE ON WHICH A CLAIM ACCRUES.—For purposes of sub-
paragraph (A), the date on which the statute of limitations begins to run on any claim
described in such subparagraph shall be the later of—

(i) the date of the appointment of the Corporation as conservator or receiver; or

(ii) the date on which the cause of action accrues.

(C) REVIVAL OF EXPIRED STATE CAUSES OF ACTION.—

(i) IN GENERAL.—In the case of any tort claim described in clause (ii) for which
the statute of limitation applicable under State law with respect to such claim has ex-
pired not more than 5 years before the appointment of the Corporation as conservator
or receiver, the Corporation may bring an action as conservator or receiver on such
glaim 1Wi‘chout regard to the expiration of the statute of limitation applicable under

tate law.

(i1)) CLAIMS DESCRIBED.—A tort claim referred to in clause (i) is a claim arising
from fraud, intentional misconduct resulting in unjust enrichment, or intentional mis-
conduct resulting in substantial loss to the institution.

(15) ACCOUNTING AND RECORDKEEPING REQUIREMENTS.—

(A) IN GENERAL.—The Corporation as conservator or receiver shall, consistent with the
accounting and reporting practices and procedures established by the Corporation, main-
tain a full accounting of each conservatorship and receivership or other disposition of insti-
tutions in default.

(B) ANNUAL ACCOUNTING OR REPORT.—With respect to each conservatorship or receiv-
ership to which the Corporation was appointed, the Corporation shall make an annual ac-
counting or report, as appropriate, available to the Secretary of the Treasury, the Comp-
troller General of the United States, and the authority which appointed the Corporation
as conservator or receiver.

(C) AVAILABILITY OF REPORTS.—Any report prepared pursuant to subparagraph (B)
shall be made available by the Corporation upon request to any shareholder of the deposi-
tory institution for which the Corporation was appointed conservator or receiver or any
other member of the public.

(D) RECORDKEEPING REQUIREMENT.—

(i) IN GENERAL.—Except as provided in clause (ii), after the end of the 6-year pe-
riod beginning on the date the Corporation is appointed as receiver of an insured de-
pository institution, the Corporation may destroy any records of such institution which
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the Corporation, in the Corporation’s discretion, determines to be unnecessary unless

directed not to do so by a court of competent jurisdiction or governmental agency, or

prohibited by law.

(ii)) OLD RECORDS.—Notwithstanding clause (i), the Corporation may destroy
records of an insured depository institution which are at least 10 years old as of the
date on which the Corporation is appointed as the receiver of such depository institu-
tion in accordance with clause (i) at any time after such appointment is final, without
regard to the 6-year period of limitation contained in clause (i).

(16) CONTRACTS WITH STATE HOUSING FINANCE AUTHORITIES.—

(A) IN GENERAL.—The Corporation may enter into contracts with any State housing
finance authority for the sale of mortgage-related assets (as such terms are defined in sec-
tion 1301 of the Financial Institutions Reform, Recovery, and Enforcement Act of 1989)
of any depository institution in default (including assets and liabilities associated with any
trust business), such contracts to be effective in accordance with their terms without any
further approval, assignment, or consent with respect thereto.

(B) FACTORS TO CONSIDER.—In evaluating the disposition of mortgage related assets
to any State housing finance authority the Corporation shall consider—

(i) the State housing finance authority’s ability to acquire and service current, de-
linquent, and defaulted mortgage related assets;

(i1) the State housing finance authority’s ability to further national housing poli-
cies;

(iii) the State housing finance authority’s sensitivity to the impact of the sale of
mortgage related assets upon the State and local communities;

(iv) the costs to the Federal Government associated with alternative ownership or
disposition of the mortgage related assets;

(v) the minimization of future guaranties which may be required of the Federal
Government;

(vi) the maximization of mortgage related asset values; and

(vii) the utilization of institutions currently established in mortgage related asset
market activities.

(17) FRAUDULENT TRANSFERS.—

(A) IN GENERAL.—The Corporation, as conservator or receiver for any insured deposi-
tory institution, and any conservator appointed by the Comptroller of the Currency may
avoid a transfer of any interest of an institution-affiliated party, or any person who the
Corporation or conservator determines is a debtor of the institution, in property, or any
obligation incurred by such party or person, that was made within 5 years of the date on
which the Corporation or conservator was appointed conservator or receiver if such party
or person voluntarily or involuntarily made such transfer or incurred such liability with
the intent to hinder, delay, or defraud the insured depository institution, the Corporation
or other conservator, or any other appropriate Federal banking agency.

(B) RiGHT OF RECOVERY.—To the extent a transfer is avoided under subparagraph (A),
the Corporation or any conservator described in such subparagraph may recover, for the
benefit of the insured depository institution, the property transferred, or, if a court so or-
ders, the value of such property (at the time of such transfer) from—

(i) the initial transferee of such transfer or the institution-affiliated party or per-
son for whose benefit such transfer was made; or

(i1) any immediate or mediate transferee of any such initial transferee.

(C) RIGHTS OF TRANSFEREE OR OBLIGEE.—The Corporation or any conservator de-
scribed in subparagraph (A) may not recover under subparagraph (B) from—

(i) any transferee that takes for value, including satisfaction or securing of a
present or antecedent debt, in good faith; or

(i) any immediate or mediate good faith transferee of such transferee.

(D) RIGHTS UNDER THIS PARAGRAPH.—The rights under this paragraph of the Corpora-
tion and any conservator described in subparagraph (A) shall be superior to any rights of
a trustee or any other party (other than any party which is a Federal agency) under title
11, United States Code.

(18) ATTACHMENT OF ASSETS AND OTHER INJUNCTIVE RELIEF.—Subject to paragraph (19),
any court of competent jurisdiction may, at the request of—
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(A) the Corporation (in the Corporation’s capacity as conservator or receiver for any
insured depository institution or in the Corporation’s corporate capacity with respect to
any asset acquired or liability assumed by the Corporation under section 11, 12, or 13);
or

(B) any conservator appointed by the Comptroller of the Currency,

issue an order in accordance with Rule 65 of the Federal Rules of Civil Procedure, including
an order placing the assets of any person designated by the Corporation or such conservator
under the control of the court and appointing a trustee to hold such assets.

(19) STANDARDS.—

(A) SHOWING.—Rule 65 of the Federal Rules of Civil Procedure shall apply with re-
spect to any proceeding under paragraph (18) without regard to the requirement of such
rule that the applicant show that the injury, loss, or damage is irreparable and immediate.

(B) STATE PROCEEDING.—If, in the case of any proceeding in a State court, the court
determines that rules of civil procedure available under the laws of such State provide
substantially similar protections to such party’s right to due process as Rule 65 (as modi-
fied with respect to such proceeding by subparagraph (A)), the relief sought by the Cor-
poration or a conservator pursuant to paragraph (18) may be requested under the laws
of such State.

(20) TREATMENT OF CLAIMS ARISING FROM BREACH OF CONTRACTS EXECUTED BY THE RE-
CEIVER OR CONSERVATOR.—Notwithstanding any other provision of this subsection, any final
and unappealable judgment for monetary damages entered against a receiver or conservator
for an insured depository institution for the breach of an agreement executed or approved by
such receiver or conservator after the date of its appointment shall be paid as an administra-
tive expense of the receiver or conservator. Nothing in this paragraph shall be construed to
limit the power of a receiver or conservator to exercise any rights under contract or law, in-
cluding to terminate, breach, cancel, or otherwise discontinue such agreement.

(e) PROVISIONS RELATING TO CONTRACTS ENTERED INTO BEFORE APPOINTMENT OF CONSER-
VATOR OR RECEIVER.—

(1) AUTHORITY TO REPUDIATE CONTRACTS.—In addition to any other rights a conservator
or receiver may have, the conservator or receiver for any insured depository institution may
disaffirm or repudiate any contract or lease—

(A) to which such institution is a party;

(B) the performance of which the conservator or receiver, in the conservator’s or re-
ceiver’s discretion, determines to be burdensome; and

(C) the disaffirmance or repudiation of which the conservator or receiver determines,
in the conservator’s or receiver’s discretion, will promote the orderly administration of the
institution’s affairs.

(2) TIMING OF REPUDIATION.—The conservator or receiver appointed for any insured deposi-
tory institution in accordance with subsection (c) shall determine whether or not to exercise
the rights of repudiation under this subsection within a reasonable period following such ap-
pointment.

(3) CLAIMS FOR DAMAGES FOR REPUDIATION.—

(A) IN GENERAL.—Except as otherwise provided in subparagraph (C) and paragraphs
(4), (5), and (6), the liability of the conservator or receiver for the disaffirmance or repudi-
ation of any contract pursuant to paragraph (1) shall be—

(i) limited to actual direct compensatory damages; and
(ii) determined as of—

(I) the date of the appointment of the conservator or receiver; or

(IT) in the case of any contract or agreement referred to in paragraph (8), the
date of the disaffirmance or repudiation of such contract or agreement.

(B) NO LIABILITY FOR OTHER DAMAGES.—For purposes of subparagraph (A), the term
“actual direct compensatory damages” does not include—

(i) punitive or exemplary damages;
(i1) damages for lost profits or opportunity; or
(iii) damages for pain and suffering.

(C) MEASURE OF DAMAGES FOR REPUDIATION OF FINANCIAL CONTRACTS.—In the case of
any qualified financial contract or agreement to which paragraph (8) applies, compen-
satory damages shall be—

g:\WHLC\051319\051319.078.xml
May 13, 2019 (11:15 a.m.)



G:\OFFICE\RAMSEYER\R16\CP12A\RCP116-15_CP12A. XML H.L.C.
79

(i) deemed to include normal and reasonable costs of cover or other reasonable
measures of damages utilized in the industries for such contract and agreement
claims; and

(i1) paid in accordance with this subsection and subsection (i) except as otherwise
specifically provided in this section.

(4) LEASES UNDER WHICH THE INSTITUTION IS THE LESSEE.—

(A) IN GENERAL.—If the conservator or receiver disaffirms or repudiates a lease under
which the insured depository institution was the lessee, the conservator or receiver shall
not be liable for any damages (other than damages determined pursuant to subparagraph
(B)) for the disaffirmance or repudiation of such lease.

(B) PAYMENTS OF RENT.—Notwithstanding subparagraph (A), the lessor under a lease
to which such subparagraph applies shall—

(i) be entitled to the contractual rent accruing before the later of the date—

(I) the notice of disaffirmance or repudiation is mailed; or

(II) the disaffirmance or repudiation becomes effective,

unless the lessor is in default or breach of the terms of the lease;

(i1) have no claim for damages under any acceleration clause or other penalty pro-
vision in the lease; and

(iii) have a claim for any unpaid rent, subject to all appropriate offsets and de-
fenses, due as of the date of the appointment which shall be paid in accordance with
this subsection and subsection (i).

(5) LEASES UNDER WHICH THE INSTITUTION IS THE LESSOR.—

(A) IN GENERAL.—If the conservator or receiver repudiates an unexpired written lease
of real property of the insured depository institution under which the institution is the les-
sor and the lessee is not, as of the date of such repudiation, in default, the lessee under
such lease may either—

(i) treat the lease as terminated by such repudiation; or

(i1) remain in possession of the leasehold interest for the balance of the term of
the lease unless the lessee defaults under the terms of the lease after the date of such
repudiation.

(B) PROVISIONS APPLICABLE TO LESSEE REMAINING IN POSSESSION.—If any lessee under
a lease described in subparagraph (A) remains in possession of a leasehold interest pursu-
ant to clause (ii) of such subparagraph—

(1) the lessee—

(I) shall continue to pay the contractual rent pursuant to the terms of the
lease after the date of the repudiation of such lease;

(IT) may offset against any rent payment which accrues after the date of the
repudiation of the lease, any damages which accrue after such date due to the
nonperformance of any obligation of the insured depository institution under the
lease after such date; and
(i) the conservator or receiver shall not be liable to the lessee for any damages

arising after such date as a result of the repudiation other than the amount of any

offset allowed under clause (1)(II).

(6) CONTRACTS FOR THE SALE OF REAL PROPERTY.—

(A) IN GENERAL.—If the conservator or receiver repudiates any contract (which meets
the requirements of each paragraph of section 13(e)) for the sale of real property and the
purchaser of such real property under such contract is in possession and is not, as of the
date of such repudiation, in default, such purchaser may either—

(i) treat the contract as terminated by such repudiation; or

(i) remain in possession of such real property.

(B) PROVISIONS APPLICABLE TO PURCHASER REMAINING IN POSSESSION.—If any pur-
chaser of real property under any contract described in subparagraph (A) remains in pos-
session of such property pursuant to clause (ii) of such subparagraph—

(i) the purchaser—

(I) shall continue to make all payments due under the contract after the date
of the repudiation of the contract; and

(I) may offset against any such payments any damages which accrue after
such date due to the nonperformance (after such date) of any obligation of the de-
pository institution under the contract; and
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(ii) the conservator or receiver shall—

(I) not be liable to the purchaser for any damages arising after such date as

a result of the repudiation other than the amount of any offset allowed under

clause (1)(II);

(II) deliver title to the purchaser in accordance with the provisions of the con-
tract; and
(IIT) have no obligation under the contract other than the performance re-

quired under subclause (II).

(C) ASSIGNMENT AND SALE ALLOWED.—

(i) IN GENERAL.—No provision of this paragraph shall be construed as limiting the
right of the conservator or receiver to assign the contract described in subparagraph
(A) and sell the property subject to the contract and the provisions of this paragraph.

(i1) NO LIABILITY AFTER ASSIGNMENT AND SALE.—If an assignment and sale de-
scribed in clause (i) is consummated, the conservator or receiver shall have no further
liability under the contract described in subparagraph (A) or with respect to the real
property which was the subject of such contract.

(7) PROVISIONS APPLICABLE TO SERVICE CONTRACTS.—

(A) SERVICES PERFORMED BEFORE APPOINTMENT.—In the case of any contract for serv-
ices between any person and any insured depository institution for which the Corporation
has been appointed conservator or receiver, any claim of such person for services per-
formed before the appointment of the conservator or the receiver shall be—

(i) a claim to be paid in accordance with subsections (d) and (i); and

(ii) deemed to have arisen as of the date the conservator or receiver was ap-
pointed.

(B) SERVICES PERFORMED AFTER APPOINTMENT AND PRIOR TO REPUDIATION.—If, in the
case of any contract for services described in subparagraph (A), the conservator or receiver
accepts performance by the other person before the conservator or receiver makes any de-
termination to exercise the right of repudiation of such contract under this section—

(i) the other party shall be paid under the terms of the contract for the services
performed; and

(i) the amount of such payment shall be treated as an administrative expense of
the conservatorship or receivership.

(C) ACCEPTANCE OF PERFORMANCE NO BAR TO SUBSEQUENT REPUDIATION.—The accept-
ance by any conservator or receiver of services referred to in subparagraph (B) in connec-
tion with a contract described in such subparagraph shall not affect the right of the con-
servator or receiver to repudiate such contract under this section at any time after such
performance.

(8) CERTAIN QUALIFIED FINANCIAL CONTRACTS.—

(A) RIGHTS OF PARTIES TO CONTRACTS.—Subject to paragraphs (9) and (10) of this sub-
section and notwithstanding any other provision of this Act (other than subsection (d)(9)
of this section and section 13(e)), any other Federal law, or the law of any State, no person
shall be stayed or prohibited from exercising—

(i) any right such person has to cause the termination, liquidation, or acceleration
of any qualified financial contract with an insured depository institution which arises
upon the appointment of the Corporation as receiver for such institution at any time
after such appointment;

(i1) any right under any security agreement or arrangement or other credit en-
hancement related to one or more qualified financial contracts described in clause (i);

(iii) any right to offset or net out any termination value, payment amount, or
other transfer obligation arising under or in connection with 1 or more contracts and
agreements described in clause (i), including any master agreement for such contracts
or agreements.

(B) APPLICABILITY OF OTHER PROVISIONS.—Subsection (d)(12) shall apply in the case
of any judicial action or proceeding brought against any receiver referred to in subpara-
graph (A), or the insured depository institution for which such receiver was appointed, by
any party to a contract or agreement described in subparagraph (A)(i) with such institu-
tion.

(C) CERTAIN TRANSFERS NOT AVOIDABLE.—
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(i) IN GENERAL.—Notwithstanding paragraph (11), section 5242 of the Revised
Statutes of the United States or any other Federal or State law relating to the avoid-
ance of preferential or fraudulent transfers, the Corporation, whether acting as such
or as conservator or receiver of an insured depository institution, may not avoid any
transfer of money or other property in connection with any qualified financial contract
with an insured depository institution.

(il) EXCEPTION FOR CERTAIN TRANSFERS.—Clause (i) shall not apply to any transfer
of money or other property in connection with any qualified financial contract with an
insured depository institution if the Corporation determines that the transferee had
actual intent to hinder, delay, or defraud such institution, the creditors of such institu-
tion, or any conservator or receiver appointed for such institution.

(D) CERTAIN CONTRACTS AND AGREEMENTS DEFINED.—For purposes of this subsection,

the following definitions shall apply:

(i) QUALIFIED FINANCIAL CONTRACT.—The term “qualified financial contract”
means any securities contract, commodity contract, forward contract, repurchase
agreement, swap agreement, and any similar agreement that the Corporation deter-
mines by regulation, resolution, or order to be a qualified financial contract for pur-
poses of this paragraph.

(ii) SECURITIES CONTRACT.—The term “securities contract”—

(I) means a contract for the purchase, sale, or loan of a security, a certificate
of deposit, a mortgage loan, any interest in a mortgage loan, a group or index of
securities, certificates of deposit, or mortgage loans or interests therein (including
any interest therein or based on the value thereof) or any option on any of the
foregoing, including any option to purchase or sell any such security, certificate
of deposit, mortgage loan, interest, group or index, or option, and including any
repurchase or reverse repurchase transaction on any such security, certificate of
deposit, mortgage loan, interest, group or index, or option (whether or not such
repurchase or reverse repurchase transaction is a “repurchase agreement”, as de-
fined in clause (v));

(IT) does not include any purchase, sale, or repurchase obligation under a par-
ticipation in a commercial mortgage loan unless the Corporation determines by
regulation, resolution, or order to include any such agreement within the meaning
of such term,;

(ITI) means any option entered into on a national securities exchange relating
to foreign currencies;

(IV) means the guarantee (including by novation) by or to any securities clear-
ing agency of any settlement of cash, securities, certificates of deposit, mortgage
loans or interests therein, group or index of securities, certificates of deposit, or
mortgage loans or interests therein (including any interest therein or based on the
value thereof) or option on any of the foregoing, including any option to purchase
or sell any such security, certificate of deposit, mortgage loan, interest, group or
index, or option (whether or not such settlement is in connection with any agree-
ment or transaction referred to in subclauses (I) through (XII) (other than sub-
clause (II));

(V) means any margin loan;

(VI) means any extension of credit for the clearance or settlement of securities
transactions;

(VII) means any loan transaction coupled with a securities collar transaction,
any prepaid securities forward transaction, or any total return swap transaction
coupled with a securities sale transaction;

(VIII) means any other agreement or transaction that is similar to any agree-
ment or transaction referred to in this clause;

(IX) means any combination of the agreements or transactions referred to in
this clause;

(X) means any option to enter into any agreement or transaction referred to
in this clause;

(XI) means a master agreement that provides for an agreement or transaction
referred to in subclause (I), (III), (IV), (V), (VI), (VII), (VIII), (IX), or (X), together
with all supplements to any such master agreement, without regard to whether
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the master agreement provides for an agreement or transaction that is not a secu-
rities contract under this clause, except that the master agreement shall be con-
sidered to be a securities contract under this clause only with respect to each
agreement or transaction under the master agreement that is referred to in sub-
clause (I), (III), (IV), (V), (VD), (VID), (VIII), (IX), or (X); and

(XII) means any security agreement or arrangement or other credit enhance-
ment related to any agreement or transaction referred to in this clause, including
any guarantee or reimbursement obligation in connection with any agreement or
transaction referred to in this clause.

(iii) COMMODITY CONTRACT.—The term “commodity contract” means—

(I) with respect to a futures commission merchant, a contract for the purchase
or sale of a commodity for future delivery on, or subject to the rules of, a contract
market or board of trade;

(IT) with respect to a foreign futures commission merchant, a foreign future;

(IIT) with respect to a leverage transaction merchant, a leverage transaction;

(IV) with respect to a clearing organization, a contract for the purchase or
sale of a commodity for future delivery on, or subject to the rules of, a contract
market or board of trade that is cleared by such clearing organization, or com-
modity option traded on, or subject to the rules of, a contract market or board of
trade that is cleared by such clearing organization;

(V) with respect to a commodity options dealer, a commodity option;

(VI) any other agreement or transaction that is similar to any agreement or
transaction referred to in this clause;

(VII) any combination of the agreements or transactions referred to in this
clause;

(VIII) any option to enter into any agreement or transaction referred to in
this clause;

(IX) a master agreement that provides for an agreement or transaction re-
ferred to in subclause (I), (II), (III), (IV), (V), (VI), (VII), or (VIII), together with
all supplements to any such master agreement, without regard to whether the
master agreement provides for an agreement or transaction that is not a com-
modity contract under this clause, except that the master agreement shall be con-
sidered to be a commodity contract under this clause only with respect to each
agreement or transaction under the master agreement that is referred to in sub-
clause (I), (ID), (III), (IV), (V), (VI), (VII), or (VIII); or

(X) any security agreement or arrangement or other credit enhancement re-
lated to any agreement or transaction referred to in this clause, including any
guarantee or reimbursement obligation in connection with any agreement or
transaction referred to in this clause.

(iv) FORWARD CONTRACT.—The term “forward contract” means—

(I) a contract (other than a commodity contract) for the purchase, sale, or
transfer of a commodity or any similar good, article, service, right, or interest
which is presently or in the future becomes the subject of dealing in the forward
contract trade, or product or byproduct thereof, with a maturity date more than
2 days after the date the contract is entered into, including, a repurchase or re-
verse repurchase transaction (whether or not such repurchase or reverse repur-
chase transaction is a “repurchase agreement”, as defined in clause (v)), consign-
ment, lease, swap, hedge transaction, deposit, loan, option, allocated transaction,
unallocated transaction, or any other similar agreement;

(IT) any combination of agreements or transactions referred to in subclauses
(I) and (III);

(III) any option to enter into any agreement or transaction referred to in sub-
clause (I) or (II);

(IV) a master agreement that provides for an agreement or transaction re-
ferred to in subclauses (I), (IT), or (ITI), together with all supplements to any such
master agreement, without regard to whether the master agreement provides for
an agreement or transaction that is not a forward contract under this clause, ex-
cept that the master agreement shall be considered to be a forward contract under
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this clause only with respect to each agreement or transaction under the master
agreement that is referred to in subclause (I), (IT), or (III); or

(V) any security agreement or arrangement or other credit enhancement re-
lated to any agreement or transaction referred to in subclause (I), (II), (III), or
(IV), including any guarantee or reimbursement obligation in connection with any
agreement or transaction referred to in any such subclause.

(v) REPURCHASE AGREEMENT.—The term “repurchase agreement” (which definition
also applies to a reverse repurchase agreement)—
(I) means an agreement, including related terms, which provides for the
transfer of one or more certificates of deposit, mortgage-related securities (as such
term is defined in the Securities Exchange Act of 1934), mortgage loans, interests
in mortgage-related securities or mortgage loans, eligible bankers’ acceptances,
qualified foreign government securities or securities that are direct obligations of,
or that are fully guaranteed by, the United States or any agency of the United
States against the transfer of funds by the transferee of such certificates of de-
posit, eligible bankers’ acceptances, securities, mortgage loans, or interests with
a simultaneous agreement by such transferee to transfer to the transferor thereof
certificates of deposit, eligible bankers’ acceptances, securities, mortgage loans, or
interests as described above, at a date certain not later than 1 year after such
transfers or on demand, against the transfer of funds, or any other similar agree-
ment;
(IT) does not include any repurchase obligation under a participation in a com-
mercial mortgage loan unless the Corporation determines by regulation, resolu-
tion, or order to include any such participation within the meaning of such term;
(ITI) means any combination of agreements or transactions referred to in sub-
clauses (I) and (IV);
(IV) means any option to enter into any agreement or transaction referred to
in subclause (I) or (III);
(V) means a master agreement that provides for an agreement or transaction
referred to in subclause (I), (ITII), or (IV), together with all supplements to any
such master agreement, without regard to whether the master agreement pro-
vides for an agreement or transaction that is not a repurchase agreement under
this clause, except that the master agreement shall be considered to be a repur-
chase agreement under this subclause only with respect to each agreement or
transaction under the master agreement that is referred to in subclause (I), (ITI),
or (IV); and
(VI) means any security agreement or arrangement or other credit enhance-
ment related to any agreement or transaction referred to in subclause (I), (III),
(IV), or (V), including any guarantee or reimbursement obligation in connection
with any agreement or transaction referred to in any such subclause.
For purposes of this clause, the term “qualified foreign government security” means
a security that is a direct obligation of, or that is fully guaranteed by, the central gov-
ernment of a member of the Organization for Economic Cooperation and Development
(as determined by regulation or order adopted by the appropriate Federal banking au-
thority).

(vi) SWAP AGREEMENT.—The term “swap agreement” means—

(I) any agreement, including the terms and conditions incorporated by ref-
erence in any such agreement, which is an interest rate swap, option, future, or
forward agreement, including a rate floor, rate cap, rate collar, cross-currency rate
swap, and basis swap; a spot, same day-tomorrow, tomorrow-next, forward, or
other foreign exchange, precious metals, or other commodity agreement; a cur-
rency swap, option, future, or forward agreement; an equity index or equity swap,
option, future, or forward agreement; a debt index or debt swap, option, future,
or forward agreement; a total return, credit spread or credit swap, option, future,
or forward agreement; a commodity index or commodity swap, option, future, or
forward agreement; weather swap, option, future, or forward agreement; an emis-
sions swap, option, future, or forward agreement; or an inflation swap, option, fu-
ture, or forward agreement;
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(IT) any agreement or transaction that is similar to any other agreement or
transaction referred to in this clause and that is of a type that has been, is pres-
ently, or in the future becomes, the subject of recurrent dealings in the swap or
other derivatives markets (including terms and conditions incorporated by ref-
erence in such agreement) and that is a forward, swap, future, option, or spot
transaction on one or more rates, currencies, commodities, equity securities or
other equity instruments, debt securities or other debt instruments, quantitative
measures associated with an occurrence, extent of an occurrence, or contingency
associated with a financial, commercial, or economic consequence, or economic or
financial indices or measures of economic or financial risk or value;

(ITI) any combination of agreements or transactions referred to in this clause;

(IV) any option to enter into any agreement or transaction referred to in this
clause;

(V) a master agreement that provides for an agreement or transaction re-
ferred to in subclause (I), (II), (ITI), or (IV), together with all supplements to any
such master agreement, without regard to whether the master agreement contains
an agreement or transaction that is not a swap agreement under this clause, ex-
cept that the master agreement shall be considered to be a swap agreement under
this clause only with respect to each agreement or transaction under the master
agreement that is referred to in subclause (I), (II), (ITT), or (IV); and

(VI) any security agreement or arrangement or other credit enhancement re-
lated to any agreements or transactions referred to in subclause (I), (II), (ITI), (IV),
or (V), including any guarantee or reimbursement obligation in connection with
any agreement or transaction referred to in any such subclause.

Such term is applicable for purposes of this subsection only and shall not be construed
or applied so as to challenge or affect the characterization, definition, or treatment of
any swap agreement under any other statute, regulation, or rule, including the
Gramm-Leach-Bliley Act, the Legal Certainty for Bank Products Act of 2000, the secu-
rities laws (as such term is defined in section 3(a)(47) of the Securities Exchange Act
of 1934) and the Commodity Exchange Act.

(vii) TREATMENT OF MASTER AGREEMENT AS ONE AGREEMENT.—Any master agree-
ment for any contract or agreement described in any preceding clause of this subpara-
graph (or any master agreement for such master agreement or agreements), together
with all supplements to such master agreement, shall be treated as a single agree-
ment and a single qualified financial contract. If a master agreement contains provi-
sions relating to agreements or transactions that are not themselves qualified finan-
cial contracts, the master agreement shall be deemed to be a qualified financial con-
tract only with respect to those transactions that are themselves qualified financial
contracts.

(viii) TRANSFER.—The term “transfer” means every mode, direct or indirect, abso-
lute or conditional, voluntary or involuntary, of disposing of or parting with property
or with an interest in property, including retention of title as a security interest and
foreclosure of the depository institution’s equity of redemption.

(ix) PERSON.—The term “person” includes any governmental entity in addition to any

entity included in the definition of such term in section 1 of title 1, United States Code.

(E) CERTAIN PROTECTIONS IN EVENT OF APPOINTMENT OF CONSERVATOR.—Notwith-

standing any other provision of this Act (other than subsections (d)(9) and (e)(10) of this
section, and section 13(e) of this Act), any other Federal law, or the law of any State, no
person shall be stayed or prohibited from exercising—

(i) any right such person has to cause the termination, liquidation, or acceleration
of any qualified financial contract with a depository institution in a conservatorship
based upon a default under such financial contract which is enforceable under applica-
ble noninsolvency law;

(i) any right under any security agreement or arrangement or other credit en-
hancement related to one or more qualified financial contracts described in clause (i);

(iii) any right to offset or net out any termination values, payment amounts, or
other transfer obligations arising under or in connection with such qualified financial
contracts.
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(F) CLARIFICATION.—No provision of law shall be construed as limiting the right or
power of the Corporation, or authorizing any court or agency to limit or delay, in any man-
ner, the right or power of the Corporation to transfer any qualified financial contract in
accordance with paragraphs (9) and (10) of this subsection or to disaffirm or repudiate any
such contract in accordance with subsection (e)(1) of this section.

(G) WALKAWAY CLAUSES NOT EFFECTIVE.—

(i) IN GENERAL.—Notwithstanding the provisions of subparagraphs (A) and (E),
and sections 403 and 404 of the Federal Deposit Insurance Corporation Improvement
Act of 1991, no walkaway clause shall be enforceable in a qualified financial contract
of an insured depository institution in default.

(ii) LIMITED SUSPENSION OF CERTAIN OBLIGATIONS.—In the case of a qualified fi-
nancial contract referred to in clause (i), any payment or delivery obligations other-
wise due from a party pursuant to the qualified financial contract shall be suspended
from the time the receiver is appointed until the earlier of—

(I) the time such party receives notice that such contract has been transferred
pursuant to subparagraph (A); or

(IT) 5:00 p.m. (eastern time) on the business day following the date of the ap-
pointment of the receiver.

(ii1) WALKAWAY CLAUSE DEFINED.—For purposes of this subparagraph, the term
“walkaway clause” means any provision in a qualified financial contract that sus-
pends, conditions, or extinguishes a payment obligation of a party, in whole or in part,
or does not create a payment obligation of a party that would otherwise exist, solely
because of such party’s status as a nondefaulting party in connection with the insol-
vency of an insured depository institution that is a party to the contract or the ap-
pointment of or the exercise of rights or powers by a conservator or receiver of such
depository institution, and not as a result of a party’s exercise of any right to offset,
setoff, or net obligations that exist under the contract, any other contract between
those parties, or applicable law.

(H) RECORDKEEPING REQUIREMENTS.—The Corporation, in consultation with the appro-
priate Federal banking agencies, may prescribe regulations requiring more detailed record-
keeping by any insured depository institution with respect to qualified financial contracts
(including market valuations) only if such insured depository institution is in a troubled
condition (as such term is defined by the Corporation pursuant to section 32).

(9) TRANSFER OF QUALIFIED FINANCIAL CONTRACTS.—

(A) IN GENERAL.—In making any transfer of assets or liabilities of a depository institu-
tion in default which includes any qualified financial contract, the conservator or receiver
for such depository institution shall either—

(1) transfer to one financial institution, other than a financial institution for which
a conservator, receiver, trustee in bankruptcy, or other legal custodian has been ap-
pointed or which is otherwise the subject of a bankruptcy or insolvency proceeding—

(I) all qualified financial contracts between any person or any affiliate of such
person and the depository institution in default;

(IT) all claims of such person or any affiliate of such person against such de-
pository institution under any such contract (other than any claim which, under
the terms of any such contract, is subordinated to the claims of general unsecured
creditors of such institution);

(ITI) all claims of such depository institution against such person or any affil-
iate of such person under any such contract; and

(IV) all property securing or any other credit enhancement for any contract
described in subclause (I) or any claim described in subclause (II) or (III) under
any such contract; or
(i1) transfer none of the qualified financial contracts, claims, property or other

credit enhancement referred to in clause (i) (with respect to such person and any affil-

iate of such person).

(B) TRANSFER TO FOREIGN BANK, FOREIGN FINANCIAL INSTITUTION, OR BRANCH OR
AGENCY OF A FOREIGN BANK OR FINANCIAL INSTITUTION.—In transferring any qualified fi-
nancial contracts and related claims and property under subparagraph (A)(1), the conser-
vator or receiver for the depository institution shall not make such transfer to a foreign
bank, financial institution organized under the laws of a foreign country, or a branch or
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agency of a foreign bank or financial institution unless, under the law applicable to such
bank, financial institution, branch or agency, to the qualified financial contracts, and to
any netting contract, any security agreement or arrangement or other credit enhancement
related to one or more qualified financial contracts, the contractual rights of the parties
to such qualified financial contracts, netting contracts, security agreements or arrange-
ments, or other credit enhancements are enforceable substantially to the same extent as
permitted under this section.

(C) TRANSFER OF CONTRACTS SUBJECT TO THE RULES OF A CLEARING ORGANIZATION.—
In the event that a conservator or receiver transfers any qualified financial contract and
related claims, property, and credit enhancements pursuant to subparagraph (A)i) and
such contract is cleared by or subject to the rules of a clearing organization, the clearing
organijzation shall not be required to accept the transferee as a member by virtue of the
transfer.

(D) DEFINITIONS.—For purposes of this paragraph, the term “financial institution”
means a broker or dealer, a depository institution, a futures commission merchant, or any
other institution, as determined by the Corporation by regulation to be a financial institu-
tion, and the term “clearing organization” has the same meaning as in section 402 of the
Federal Deposit Insurance Corporation Improvement Act of 1991.

(10) NOTIFICATION OF TRANSFER.—

(A) IN GENERAL.—If—

(i) the conservator or receiver for an insured depository institution in default
makes any transfer of the assets and liabilities of such institution; and

(ii) the transfer includes any qualified financial contract,

the conservator or receiver shall notify any person who is a party to any such contract
of such transfer by 5:00 p.m. (eastern time) on the business day following the date of the
appointment of the receiver in the case of a receivership, or the business day following
such transfer in the case of a conservatorship.

(B) CERTAIN RIGHTS NOT ENFORCEABLE.—

(i) RECEIVERSHIP.—A person who is a party to a qualified financial contract with
an insured depository institution may not exercise any right that such person has to
terminate, liquidate, or net such contract under paragraph (8)(A) of this subsection or
section 403 or 404 of the Federal Deposit Insurance Corporation Improvement Act of
1991, solely by reason of or incidental to the appointment of a receiver for the deposi-
tory institution (or the insolvency or financial condition of the depository institution
for which the receiver has been appointed)—

(I) until 5:00 p.m. (eastern time) on the business day following the date of the
appointment of the receiver; or
(IT) after the person has received notice that the contract has been transferred

pursuant to paragraph (9)(A).

(ii) CONSERVATORSHIP.—A person who is a party to a qualified financial contract
with an insured depository institution may not exercise any right that such person has
to terminate, liquidate, or net such contract under paragraph (8)(E) of this subsection
or section 403 or 404 of the Federal Deposit Insurance Corporation Improvement Act
of 1991, solely by reason of or incidental to the appointment of a conservator for the
depository institution (or the insolvency or financial condition of the depository institu-
tion for which the conservator has been appointed).

(iii) NoTiCcE.—For purposes of this paragraph, the Corporation as receiver or con-
servator of an insured depository institution shall be deemed to have notified a person
who is a party to a qualified financial contract with such depository institution if the
Corporation has taken steps reasonably calculated to provide notice to such person by
the time specified in subparagraph (A).

(C) TREATMENT OF BRIDGE DEPOSITORY INSTITUTIONS.—The following institutions
shall not be considered to be a financial institution for which a conservator, receiver, trust-
ee in bankruptcy, or other legal custodian has been appointed or which is otherwise the
subject of a bankruptcy or insolvency proceeding for purposes of paragraph (9):

(i) A bridge depository institution.

(ii) A depository institution organized by the Corporation, for which a conservator
is appointed either—

(I) immediately upon the organization of the institution; or
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(IT) at the time of a purchase and assumption transaction between the deposi-
f‘or){ institution and the Corporation as receiver for a depository institution in de-
ault.

(D) BUSINESS DAY DEFINED.—For purposes of this paragraph, the term “business day”
means any day other than any Saturday, Sunday, or any day on which either the New
York Stock Exchange or the Federal Reserve Bank of New York is closed.

(11) DISAFFIRMANCE OR REPUDIATION OF QUALIFIED FINANCIAL CONTRACTS.—In exercising
the rights of disaffirmance or repudiation of a conservator or receiver with respect to any quali-
fied financial contract to which an insured depository institution is a party, the conservator
or receiver for such institution shall either—

(A) disaffirm or repudiate all qualified financial contracts between—

(i) any person or any affiliate of such person; and

(i1) the depository institution in default; or
(B) disaffirm or repudiate none of the qualified financial contracts referred to in sub-

paragraph (A) (with respect to such person or any affiliate of such person).

(12) CERTAIN SECURITY INTERESTS NOT AVOIDABLE.—No provision of this subsection shall
be construed as permitting the avoidance of any legally enforceable or perfected security inter-
est in any of the assets of any depository institution except where such an interest is taken
in contemplation of the institution’s insolvency or with the intent to hinder, delay, or defraud
the institution or the creditors of such institution.

(13) AUTHORITY TO ENFORCE CONTRACTS.—

(A) IN GENERAL.—The conservator or receiver may enforce any contract, other than a
director’s or officer’s liability insurance contract or a depository institution bond, entered
into by the depository institution notwithstanding any provision of the contract providing
for termination, default, acceleration, or exercise of rights upon, or solely by reason of, in-
solvency or the appointment of or the exercise of rights or powers by a conservator or re-
ceiver.

(B) CERTAIN RIGHTS NOT AFFECTED.—No provision of this paragraph may be construed
as impairing or affecting any right of the conservator or receiver to enforce or recover
under a director’s or officer’s liability insurance contract or depository institution bond
under other applicable law.

(C) CONSENT REQUIREMENT.—

(i) IN GENERAL.—Except as otherwise provided by this section or section 15, no
person may exercise any right or power to terminate, accelerate, or declare a default
under any contract to which the depository institution is a party, or to obtain posses-
sion of or exercise control over any property of the institution or affect any contractual
rights of the institution, without the consent of the conservator or receiver, as appro-
priate, during the 45-day period beginning on the date of the appointment of the con-
servator, or during the 90-day period beginning on the date of the appointment of the
receiver, as applicable.

(i1) CERTAIN EXCEPTIONS.—No provision of this subparagraph shall apply to a di-
rector or officer liability insurance contract or a depository institution bond, to the
rights of parties to certain qualified financial contracts pursuant to paragraph (8), or
to the rights of parties to netting contracts pursuant to subtitle A of title IV of the
Federal Deposit Insurance Corporation Improvement Act of 1991 (12 U.S.C. 4401 et
seq.), or shall be construed as permitting the conservator or receiver to fail to comply
with otherwise enforceable provisions of such contract.

(iii) RULE OF CONSTRUCTION.—Nothing in this subparagraph shall be construed to
limit or otherwise affect the applicability of title 11, United States Code.

(14) EXCEPTION FOR FEDERAL RESERVE AND FEDERAL HOME LOAN BANKS.—No provision of
this subsection shall apply with respect to—

(A) any extension of credit from any Federal home loan bank or Federal Reserve bank
to any insured depository institution; or

. (](31) any security interest in the assets of the institution securing any such extension
of credit.

(15) SELLING CREDIT CARD ACCOUNTS RECEIVABLE.—

(A) NOTIFICATION REQUIRED.—An undercapitalized insured depository institution (as
defined in section 38) shall notify the Corporation in writing before entering into an agree-
ment to sell credit card accounts receivable.
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(B) WAIVER BY CORPORATION.—The Corporation may at any time, in its sole discretion
and upon such terms as it may prescribe, waive its right to repudiate an agreement to
sell credit card accounts receivable if the Corporation—

(i) determines that the waiver is in the best interests of the Deposit Insurance

Fund; and

(i1) provides a written waiver to the selling institution.

(C) EFFECT OF WAIVER ON SUCCESSORS.—

(i) IN GENERAL.—If, under subparagraph (B), the Corporation has waived its right
to repudiate an agreement to sell credit card accounts receivable—

(I) any provision of the agreement that restricts solicitation of a credit card
customer of the selling institution, or the use of a credit card customer list of the
institution, shall bind any receiver or conservator of the institution; and

(IT) the Corporation shall require any acquirer of the selling institution, or of
substantially all of the selling institution’s assets or liabilities, to agree to be
bound by a provision described in subclause (I) as if the acquirer were the selling
institution.

(i1)) ExcEPTION.—Clause (i)(II) does not—

(I) restrict the acquirer’s authority to offer any product or service to any per-
son identified without using a list of the selling institution’s customers in violation
of the agreement;

(IT) require the acquirer to restrict any preexisting relationship between the
acquirer and a customer; or

(III) apply to any transaction in which the acquirer acquires only insured de-
posits.

(D) WAIVER NOT ACTIONABLE.—The Corporation shall not, in any capacity, be liable
to any person for damages resulting from the waiver of or failure to waive the Corpora-
tion’s right under this section to repudiate any contract or lease, including an agreement
to sell credit card accounts receivable. No court shall issue any order affecting any such
waiver or failure to waive.

(E) OTHER AUTHORITY NOT AFFECTED.—This paragraph does not limit any other au-
thority of the Corporation to waive the Corporation’s right to repudiate an agreement or
lease under this section.

(16) CERTAIN CREDIT CARD CUSTOMER LISTS PROTECTED.—

(A) IN GENERAL.—If any insured depository institution sells credit card accounts re-
ceivable under an agreement negotiated at arm’s length that provides for the sale of the
institution’s credit card customer list, the Corporation shall prohibit any party to a trans-
action with respect to the institution under this section or section 13 from using the list,
except as permitted under the agreement.

(B) FRAUDULENT TRANSACTIONS EXCLUDED.—Subparagraph (A) does not limit the Cor-
poration’s authority to repudiate any agreement entered into with the intent to hinder,
delay, or defraud the institution, the institution’s creditors, or the Corporation.

(17) SAVINGS CLAUSE.—The meanings of terms used in this subsection are applicable for
purposes of this subsection only, and shall not be construed or applied so as to challenge or
affect the characterization, definition, or treatment of any similar terms under any other stat-
ute, regulation, or rule, including the Gramm-Leach-Bliley Act, the Legal Certainty for Bank
Products Act of 2000, the securities laws (as that term is defined in section 3(a)(47) of the Se-
curities Exchange Act of 1934), and the Commodity Exchange Act.

(f) PAYMENT OF INSURED DEPOSITS.—

(1) IN GENERAL.—In case of the liquidation of, or other closing or winding up of the affairs
of, any insured depository institution, payment of the insured deposits in such institution shall
be made by the Corporation as soon as possible, subject to the provisions of subsection (g), ei-
ther by cash or by making available to each depositor a transferred deposit in a new insured
depository institution in the same community or in another insured depository institution in
an amount equal to the insured deposit of such depositor.

(2) PROOF OF CcLAIMS.—The Corporation, in its discretion, may require proof of claims to
be filed and may approve or reject such claims for insured deposits.

(3) RESOLUTION OF DISPUTES.—A determination by the Corporation regarding any claim for
insurance coverage shall be treated as a final determination for purposes of this section. In
its discretion, the Corporation may promulgate regulations prescribing procedures for resolving
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any disputed claim relating to any insured deposit or any determination of insurance coverage
with respect to any deposit.

(4) REVIEW OF CORPORATION DETERMINATION.—A final determination made by the Corpora-
tion regarding any claim for insurance coverage shall be a final agency action reviewable in
accordance with chapter 7 of title 5, United States Code, by the United States district court
for the Federal judicial district where the principal place of business of the depository institu-
tion is located.

(5) STATUTE OF LIMITATIONS.—Any request for review of a final determination by the Cor-
poration regarding any claim for insurance coverage shall be filed with the appropriate United
Stateg district court not later than 60 days after the date on which such determination is
issued.

(g) SUBROGATION OF CORPORATION.—

(1) IN GENERAL.—Notwithstanding any other provision of Federal law, the law of any
State, or the constitution of any State, the Corporation, upon the payment to any depositor
as provided in subsection (f) in connection with any insured depository institution or insured
branch described in such subsection or the assumption of any deposit in such institution or
branch by another insured depository institution pursuant to this section or section 13, shall
be subrogated to all rights of the depositor against such institution or branch to the extent
of such payment or assumption.

(2) DIVIDENDS ON SUBROGATED AMOUNTS.—The subrogation of the Corporation under para-
graph (1) with respect to any insured depository institution shall include the right on the part
of the Corporation to receive the same dividends from the proceeds of the assets of such insti-
tution and recoveries on account of stockholders’ liability as would have been payable to the
depositor on a claim for the insured deposit, but such depositor shall retain such claim for any
uninsured or unassumed portion of the deposit.

(3) WAIVER OF CERTAIN CLAIMS.—With respect to any bank which closes after May 25,
1938, the Corporation shall waive, in favor only of any person against whom stockholders’ indi-
vidual liability may be asserted, any claim on account of such liability in excess of the liability,
if any, to the bank or its creditors, for the amount unpaid upon such stock in such bank; but
any such waiver shall be effected in such manner and on such terms and conditions as will
not incdrease recoveries or dividends on account of claims to which the Corporation is not sub-
rogated.

(4) APPLICABILITY OF STATE LAW.—Subject to subsection (d)(11), if the Corporation is ap-
pointed pursuant to subsection (c)(3), or determines not to invoke the authority conferred in
subsection (c)(4), the rights of depositors and other creditors of any State depository institution
shall be determined in accordance with the applicable provisions of State law.

(h) CoNDITIONS APPLICABLE TO RESOLUTION PROCEEDINGS.—

(1) CONSIDERATION OF LOCAL ECONOMIC IMPACT REQUIRED.—The Corporation shall fully
consider the adverse economic impact on local communities, including businesses and farms,
of actions to be taken by it during the administration and liquidation of loans of a depository
institution in default.

(2) ACTIONS TO ALLEVIATE ADVERSE ECONOMIC IMPACT TO BE CONSIDERED.—The actions
which the Corporation shall consider include the release of proceeds from the sale of products
and services for family living and business expenses and shortening the undue length of the
?_ecisionmaking process for the acceptance of offers of settlement contingent upon third party
inancing.

(3) GUIDELINES REQUIRED.—The Corporation shall adopt and publish procedures and
guidelines to minimize adverse economic effects caused by its actions on individual debtors in
the community.

(4) FINANCIAL SERVICES INDUSTRY IMPACT ANALYSIS.—After the appointment of the Cor-
poration as conservator or receiver for any insured depository institution and before taking any
action under this section or section 13 in connection with the resolution of such institution,
the Corporation shall—

(A) evaluate the likely impact of the means of resolution, and any action which the
Corporation may take in connection with such resolution, on the viability of other insured
depository institutions in the same community; and

(B) take such evaluation into account in determining the means for resolving the insti-
tution and establishing the terms and conditions for any such action.

(i) VALUATION OF CLAIMS IN DEFAULT.—
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(1) IN GENERAL.—Notwithstanding any other provision of Federal law or the law of any
State and regardless of the method which the Corporation determines to utilize with respect
to an insured depository institution in default or in danger of default, including transactions
authorized under subsection (n) and section 13(c), this subsection shall govern the rights of
the creditors (other than insured depositors) of such institution.

(2) MAXIMUM LIABILITY.—The maximum liability of the Corporation, acting as receiver or
in any other capacity, to any person having a claim against the receiver or the insured deposi-
tory institution for which such receiver is appointed shall equal the amount such claimant
would have received if the Corporation had liquidated the assets and liabilities of such institu-
tion without exercising the Corporation’s authority under subsection (n) of this section or sec-
tion 13.

(3) ADDITIONAL PAYMENTS AUTHORIZED.—

(A) IN GENERAL.—The Corporation may, in its discretion and in the interests of mini-
mizing its losses, use its own resources to make additional payments or credit additional
amounts to or with respect to or for the account of any claimant or category of claimants.
Notwithstanding any other provision of Federal or State law, or the constitution of any
State, the Corporation shall not be obligated, as a result of having made any such payment
or credited any such amount to or with respect to or for the account of any claimant or
category of claimants, to make payments to any other claimant or category of claimants.

(B) MANNER OF PAYMENT.—The Corporation may make the payments or credit the
amounts specified in subparagraph (A) directly to the claimants or may make such pay-
ments or credit such amounts to an open insured depository institution to induce such in-
stitution to accept liability for such claims.

(j) LIMITATION ON COURT ACTION.—Except as provided in this section, no court may take any
action, except at the request of the Board of Directors by regulation or order, to restrain or affect
the exercise of powers or functions of the Corporation as a conservator or a receiver.

(k) LIABILITY OF DIRECTORS AND OFFICERS.—A director or officer of an insured depository insti-
tution may be held personally liable for monetary damages in any civil action by, on behalf of, or
at the request or direction of the Corporation, which action is prosecuted wholly or partially for
the benefit of the Corporation—

(1) acting as conservator or receiver of such institution,

(2) acting based upon a suit, claim, or cause of action purchased from, assigned by, or oth-
erwise conveyed by such receiver or conservator, or

(3) acting based upon a suit, claim, or cause of action purchased from, assigned by, or oth-
erwise conveyed in whole or in part by an insured depository institution or its affiliate in con-
nection with assistance provided under section 13,

for gross negligence, including any similar conduct or conduct that demonstrates a greater dis-
regard of a duty of care (than gross negligence) including intentional tortious conduct, as such
terms are defined and determined under applicable State law. Nothing in this paragraph shall im-
pair or affect any right of the Corporation under other applicable law.

(1) DAMAGES.—In any proceeding related to any claim against an insured depository institu-
tion’s director, officer, employee, agent, attorney, accountant, appraiser, or any other party em-
ployed by or providing services to an insured depository institution, recoverable damages deter-
mined to result from the improvident or otherwise improper use or investment of any insured de-
pository institution’s assets shall include principal losses and appropriate interest.

(m) NEW DEPOSITORY INSTITUTIONS.—

(1) ORGANIZATION AUTHORIZED.—As soon as possible after the default of an insured deposi-
tory institution, the Corporation, if it finds that it is advisable and in the interest of the de-
positors of the insured depository institution in default or the public shall organize a new na-
tional bank or Federal savings association in the same community as the insured depository
institution in default to assume the insured deposits of such depository institution in default
and otherwise to perform temporarily the functions hereinafter provided for.

(2) ARTICLES OF ASSOCIATION.—The articles of association and the organization certificate
of the new depository institution shall be executed by representatives designated by the Cor-
poration.

(8) CAPITAL STOCK.—No capital stock need be paid in by the Corporation.

(4) EXECUTIVE OFFICER.—The new depository institution shall not have a board of direc-
tors, but shall be managed by an executive officer appointed by the Board of Directors of the
Corporation who shall be subject to its directions.
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(5) SUBJECT TO LAWS RELATING TO NATIONAL BANKS.—In all other respects the new deposi-
tory institution shall be organized in accordance with the then existing provisions of law relat-
ing to the organization of national banking associations.

(6) NEwW DEPOSITS.—The new depository institution may, with the approval of the Corpora-
tion, accept new deposits which shall be subject to withdrawal on demand and which, except
where the new depository institution is the only depository institution in the community, shall
not exceed an amount equal to the standard maximum deposit insurance amount from any de-
positor.

(7) INSURED STATUS.—The new depository institution, without application to or approval
by the Corporation, shall be an insured depository institution and shall maintain on deposit
with the Federal Reserve bank of its district reserves in the amount required by law for mem-
ber banks, but it shall not be required to subscribe for stock of the Federal Reserve bank.

(8) INVESTMENTS.—Funds of the new depository institution shall be kept on hand in cash,
invested in obligations of the United States or obligations guaranteed as to principal and inter-
est by the United States, or deposited with the Corporation, any Federal Reserve bank, or, to
the extent of the insurance coverage on any such deposit, an insured depository institution.

(9) CONDUCT OF BUSINESS.—The new depository institution, unless otherwise authorized
by the Comptroller of the Currency, shall transact business only as authorized by this Act and
as may be incidental to its organization.

(10) ExEMPT STATUS.—Notwithstanding any other provision of Federal or State law, the
new depository institution, its franchise, property, and income shall be exempt from all tax-
ation now or hereafter imposed by the United States, by any territory, dependency, or posses-
sion thereof, or by any State, county, municipality, or local taxing authority.

(11) TRANSFER OF DEPOSITS.—(A) Upon the organization of a new depository institution,
the Corporation shall promptly make available to it an amount equal to the estimated insured
deposits of such depository institution in default plus the estimated amount of the expenses
of operating the new depository institution, and shall determine as soon as possible the
amount due each depositor for the depositor’s insured deposit in the insured depository institu-
tion in default, and the total expenses of operation of the new depository institution.

(12) EARNINGS.—Earnings of the new depository institution shall be paid over or credited
to the Corporation in such adjustment.

(13) LosseEs.—If any new depository institution, during the period it continues its status
as such, sustains any losses with respect to which it is not effectively protected except by rea-
son of being an insured depository institution, the Corporation shall furnish to it additional
funds in the amount of such losses.

(14) PAYMENT OF INSURED DEPOSITS.—(A) The new depository institution shall assume as
transferred deposits the payment of the insured deposits of such depository institution in de-
fault to each of its depositors.

(B) Of the amounts so made available, the Corporation shall transfer to the new depository
institution, in cash, such sums as may be necessary to enable it to meet its expenses of oper-
ation and immediate cash demands on such transferred deposits, and the remainder of such
amounts shall be subject to withdrawal by the new depository institution on demand.

(15) ISSUANCE OF STOCK.—(A) Whenever in the judgment of the Board of Directors it is
desirable to do so, the Corporation shall cause capital stock of the new depository institution
to be offered for sale on such terms and conditions as the Board of Directors shall deem advis-
able in an amount sufficient, in the opinion of the Board of Directors, to make possible the
conduct of the business of the new depository institution on a sound basis.

(B) The stockholders of the insured depository institution in default shall be given the first
opportunity to purchase any shares of common stock so offered.

(16) ISSUANCE OF CERTIFICATE.—Upon proof that an adequate amount of capital stock in
the new depository institution has been subscribed and paid for in cash, the Comptroller of
the Currency, shall require the articles of association and the organization certificate to be
amended to conform to the requirements for the organization of a national bank or Federal
savings association, and thereafter, when the requirements of law with respect to the organiza-
tion of a national bank or Federal savings association have been complied with, the Comp-
troller of the Currency, shall issue to the depository institution a certificate of authority to
commence business, and thereupon the depository institution shall cease to have the status
of a new depository institution, shall be managed by directors elected by its own shareholders,
may exercise all the powers granted by law, and shall be subject to all provisions of law relat-
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ing to national banks or Federal savings associations. Such depository institution shall there-
after be an insured national bank or Federal savings association, without certification to or
approval by the Corporation.

(17) TRANSFER TO OTHER INSTITUTION.—If the capital stock of the new depository institu-
tion is not offered for sale, or if an adequate amount of capital for such new depository institu-
tion is not subscribed and paid for, the Board of Directors may offer to transfer its business
to any insured depository institution in the same community which will take over its assets,
assume its liabilities, and pay to the Corporation for such business such amount as the Board
of Directors may deem adequate; or the Board of Directors in its discretion may change the
location of the new depository institution to the office of the Corporation or to some other place
or may at any time wind up its affairs as herein provided.

(18) WINDING UP.—Unless the capital stock of the new depository institution is sold or its
assets are taken over and its liabilities are assumed by an insured depository institution as
above provided within 2 years after the date of its organization, the Corporation shall wind
up the affairs of such depository institution, after giving such notice, if any, as the Comptroller
of the Currency, may require, and shall certify to the Comptroller of the Currency, the termi-
nation of the new depository institution. Thereafter the Corporation shall be liable for the obli-
gations of such depository institution and shall be the owner of its assets.

(19) APPLICABILITY OF CERTAIN LAWS.—The provisions of sections 5220 and 5221 of the Re-
vised Statutes shall not apply to a new depository institution under this subsection.

(n) BRIDGE DEPOSITORY INSTITUTIONS.—

(1) ORGANIZATION.—

(A) PURPOSE.—When 1 or more insured depository institutions are in default, or when
the Corporation anticipates that 1 or more insured depository institutions may become in
default, the Corporation may, in its discretion, organize, and the Office of the Comptroller
of the Currency, with respect to 1 or more insured depository institutions or 1 or more
insured savings associations, shall charter, 1 or more national banks or Federal savings
associations, as appropriate, with respect thereto with the powers and attributes of na-
tional banking associations or Federal savings associations, as applicable, subject to the
provisions of this subsection, to be referred to as “bridge depository institutions”.

(B) AuTHORITIES.—Upon the granting of a charter to a bridge depository institution,
the bridge depository institution may—

(i) assume such deposits of such insured depository institution or banks that is
or are in default or in danger of default as the Corporation may, in its discretion, de-
termine to be appropriate;

(i1) assume such other liabilities (including liabilities associated with any trust
business) of such insured depository institution or banks that is or are in default or
in danger of default as the Corporation may, in its discretion, determine to be appro-
priate;

(iii) purchase such assets (including assets associated with any trust business) of
such insured depository institution or banks that is or are in default or in danger of
default as the Corporation may, in its discretion, determine to be appropriate; and

(iv) perform any other temporary function which the Corporation may, in its dis-
cretion, prescribe in accordance with this Act.

(C) ARTICLES OF ASSOCIATION.—The articles of association and organization certificate
of a bridge depository institution as approved by the Corporation shall be executed by 3
representatives designated by the Corporation.

(D) INTERIM DIRECTORS.—A bridge depository institution shall have an interim board
of directors consisting of not fewer than 5 nor more than 10 members appointed by the
Corporation.

(E) NATIONAL BANK OR FEDERAL SAVINGS ASSOCIATION.—A bridge depository institu-
tion shall be organized as a national bank, in the case of 1 or more insured depository
institutions, and as a Federal savings association, in the case of 1 or more insured savings
associations.

(2) CHARTERING.—

(A) ConDITIONS.—A national bank or Federal savings association may be chartered by
the Comptroller of the Currency as a bridge depository institution only if the Board of Di-
rectors determines that—
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(i) the amount which is reasonably necessary to operate such bridge depository in-
stitution will not exceed the amount which is reasonably necessary to save the cost
of liquidating, including paying the insured accounts of, 1 or more insured depository
institutions in default or in danger of default with respect to which the bridge deposi-
tory institution is chartered,;

(i1) the continued operation of such insured depository institution or banks in de-
fault or in danger of default with respect to which the bridge depository institution
is chartered is essential to provide adequate banking services in the community where
each such depository institution in default or in danger of default is located; or

(iii) the continued operation of such insured depository institution or banks in de-
fault or in danger of default with respect to which the bridge depository institution
is chartered is in the best interest of the depositors of such depository institution or
banks in default or in danger of default or the public.

(B) INSURED NATIONAL BANK OR FEDERAL SAVINGS ASSOCIATION.—A bridge depository
institution shall be an insured depository institution from the time it is chartered as a
national bank or Federal savings association.

(C) BRIDGE BANK TREATED AS BEING IN DEFAULT FOR CERTAIN PURPOSES.—A bridge de-
pository institution shall be treated as an insured depository institution in default at such
times and for such purposes as the Corporation may, in its discretion, determine.

(D) MANAGEMENT.—A bridge depository institution, upon the granting of its charter,
shall be under the management of a board of directors consisting of not fewer than 5 nor
more than 10 members appointed by the Corporation.

(E) BYyLaws.—The board of directors of a bridge depository institution shall adopt such
bylaws as may be approved by the Corporation.

(3) TRANSFER OF ASSETS AND LIABILITIES.—

(A) IN GENERAL.—

(i) TRANSFER UPON GRANT OF CHARTER.—Upon the granting of a charter to a
bridge depository institution pursuant to this subsection, the Corporation, as receiver,
or any other receiver appointed with respect to any insured depository institution in
default with respect to which the bridge depository institution is chartered may trans-
fer any assets and liabilities of such depository institution in default to the bridge de-
pository institution in accordance with paragraph (1).

(il) SUBSEQUENT TRANSFERS.—At any time after a charter is granted to a bridge
depository institution, the Corporation, as receiver, or any other receiver appointed
with respect to an insured depository institution in default may transfer any assets
and liabilities of such insured depository institution in default as the Corporation may,
in its discretion, determine to be appropriate in accordance with paragraph (1).

(iii) TREATMENT OF TRUST BUSINESS.—For purposes of this paragraph, the trust
business, including fiduciary appointments, of any insured depository institution in de-
fault is included among its assets and liabilities.

(iv) EFFECTIVE WITHOUT APPROVAL.—The transfer of any assets or liabilities, in-
cluding those associated with any trust business, of an insured depository institution
in default transferred to a bridge depository institution shall be effective without any
flﬁrther approval under Federal or State law, assignment, or consent with respect
thereto.

(B) INTENT OF CONGRESS REGARDING CONTINUING OPERATIONS.—It is the intent of the
Congress that, in order to prevent unnecessary hardship or losses to the customers of any
insured depository institution in default with respect to which a bridge depository institu-
tion is chartered, especially creditworthy farmers, small businesses, and households, the
Corporation should—

(i) continue to honor commitments made by the depository institution in default
to creditworthy customers, and

(i1) not interrupt or terminate adequately secured loans which are transferred
under subparagraph (A) and are being repaid by the debtor in accordance with the
terms of the loan instrument.

(4) POWERS OF BRIDGE BANKS.—Each bridge depository institution chartered under this
subsection shall have all corporate powers of, and be subject to the same provisions of law as,
a national bank or Federal savings association, as appropriate, except that—

(A) the Corporation may—
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(i) remove the interim directors and directors of a bridge depository institution;

(ii) fix the compensation of members of the interim board of directors and the
board of directors and senior management, as determined by the Corporation in its
discretion, of a bridge depository institution; and

(iil) waive any requirement established under section 5145, 5146, 5147, 5148, or
5149 of the Revised Statutes (relating to directors of national banks) or section 31 of
the Banking Act of 1933 which would otherwise be applicable with respect to directors
of a bridge depository institution by operation of paragraph (2)(B);

(B) the Corporation may indemnify the representatives for purposes of paragraph
(1)(B) and the interim directors, directors, officers, employees, and agents of a bridge de-
pository institution on such terms as the Corporation determines to be appropriate;

(C) no requirement under any provision of law relating to the capital of a national
bank shall apply with respect to a bridge depository institution;

(D) the Comptroller of the Currency may establish a limitation on the extent to which
any person may become indebted to a bridge depository institution without regard to the
amount of the bridge depository institution’s capital or surplus;

(E)) the board of directors of a bridge depository institution shall elect a chairperson
who may also serve in the position of chief executive officer, except that such person shall
not serve either as chairperson or as chief executive officer without the prior approval of
the Corporation; and
(i) the board of directors of a bridge depository institution may appoint a chief executive

officer who is not also the chairperson, except that such person shall not serve as chief execu-
tive officer without the prior approval of the Corporation;

(F) a bridge depository institution shall not be required to purchase stock of any Fed-
eral Reserve bank;

(G) the Comptroller of the Currency shall waive any requirement for a fidelity bond
with respect to a bridge depository institution at the request of the Corporation;

(H) any judicial action to which a bridge depository institution becomes a party by vir-
tue of its acquisition of any assets or assumption of any liabilities of a depository institu-
tion in default shall be stayed from further proceedings for a period of up to 45 days at
the request of the bridge depository institution;

(I) no agreement which tends to diminish or defeat the right, title or interest of a
bridge depository institution in any asset of an insured depository institution in default
acquired by it shall be valid against the bridge depository institution unless such agree-
ment—

(i) is in writing,

(i1) was executed by such insured depository institution in default and the person
or persons claiming an adverse interest thereunder, including the obligor, contempora-
frileolusly with the acquisition of the asset by such insured depository institution in de-

ault,

(ii1) was approved by the board of directors of such insured depository institution
in default or its loan committee, which approval shall be reflected in the minutes of
said board or committee, and

(iv) has been, continuously from the time of its execution, an official record of such
insured depository institution in default;

(J) notwithstanding section 13(e)(2), any agreement relating to an extension of credit
between a Federal home loan bank or Federal Reserve bank and any insured depository
institution which was executed before the extension of credit by such bank to such deposi-
tory institution shall be treated as having been executed contemporaneously with such ex-
tension of credit for purposes of subparagraph (I); and

(K) except with the prior approval of the Corporation, a bridge depository institution
may not, in any transaction or series of transactions, issue capital stock or be a party to
any merger, consolidation, disposition of assets or liabilities, sale or exchange of capital
stock, or similar transaction, or change its charter.

(5) CAPITAL.—

(A) No cAPITAL REQUIRED.—The Corporation shall not be required to—

(i) issue any capital stock on behalf of a bridge depository institution chartered
under this subsection; or
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(i1) purchase any capital stock of a bridge depository institution, except that not-
withstanding any other provision of Federal or State law, the Corporation may pur-
chase and retain capital stock of a bridge depository institution in such amounts and
on such terms as the Corporation, in its discretion, determines to be appropriate.

(B) OPERATING FUNDS IN LIEU OF CAPITAL.—Upon the organization of a bridge deposi-
tory institution, and thereafter, as the Board of Directors may, in its discretion, determine
to be necessary or advisable, the Corporation may make available to the bridge depository
institution, upon such terms and conditions and in such form and amounts as the Corpora-
tion may in its discretion determine, funds for the operation of the bridge depository insti-
tution in lieu of capital.

(C) AUTHORITY TO ISSUE CAPITAL STOCK.—Whenever the Board of Directors determines
it is advisable to do so, the Corporation shall cause capital stock of a bridge depository
institution to be issued and offered for sale in such amounts and on such terms and condi-
tions as the Corporation may, in its discretion, determine.

(D) CAPITAL LEVELS.—A bridge depository institution shall not be considered an under-
capitalized depository institution or a critically undercapitalized depository institution for
purposes of section 10B(b) of the Federal Reserve Act.

(6) NO FEDERAL STATUS.—

(A) AGENCY STATUS.—A bridge depository institution is not an agency, establishment,
or instrumentality of the United States.

(B) EMPLOYEE STATUS.—Representatives for purposes of paragraph (1)(B), interim di-
rectors, directors, officers, employees, or agents of a bridge depository institution are not,
solely by virtue of service in any such capacity, officers or employees of the United States.
Any employee of the Corporation or of any Federal instrumentality who serves at the re-
quest of the Corporation as a representative for purposes of paragraph (1)(B), interim di-
rector, director, officer, employee, or agent of a bridge depository institution shall not—

(i) solely by virtue of service in any such capacity lose any existing status as an
officer or employee of the United States for purposes of title 5, United States Code,
or any other provision of law, or

(i1) receive any salary or benefits for service in any such capacity with respect to
a bridge depository institution in addition to such salary or benefits as are obtained
through employment with the Corporation or such Federal instrumentality.

(7) ASSISTANCE AUTHORIZED.—The Corporation may, in its discretion, provide assistance
under section 13(c) to facilitate any transaction described in clause (i), (ii), or (iii) of paragraph
(10)(A) with respect to any bridge depository institution in the same manner and to the same
extent as such assistance may be provided under such section with respect to an insured de-
pository institution in default, or to facilitate a bridge depository institution’s acquisition of
any assets or the assumption of any liabilities of an insured depository institution in default.

(8) ACQUISITION.—

(A) IN GENERAL.—The responsible agency shall notify the Attorney General of any
transaction involving the merger or sale of a bridge depository institution requiring ap-
proval under section 18(c) and if a report on competitive factors is requested within 10
days, such transaction may not be consummated before the 5th calendar day after the date
of approval by the responsible agency with respect thereto. If the responsible agency has
found that it must act immediately to prevent the probable failure of 1 of the depository
institutions involved, the preceding sentence does not apply and the transaction may be
consummated immediately upon approval by the agency.

(B) BY OUT-OF-STATE HOLDING COMPANY.—Any depository institution, including an out-
of-State depository institution, or any out-of-State depository institution holding company
may acquire and retain the capital stock or assets of, or otherwise acquire and retain a
bridge depository institution if the bridge depository institution at any time had assets ag-
gregating $500,000,000 or more, as determined by the Corporation on the basis of the
bridge depository institution’s reports of condition or on the basis of the last available re-
ports of condition of any insured depository institution in default, which institution has
been acquired, or whose assets have been acquired, by the bridge depository institution.
The acquiring entity may acquire the bridge depository institution only in the same man-
ner and to the same extent as such entity may acquire an insured depository institution
in default under section 13(f)(2).
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(9) DURATION OF BRIDGE DEPOSITORY INSTITUTION.—Subject to paragraphs (11) and (12),
the status of a bridge depository institution as such shall terminate at the end of the 2-year
period following the date it was granted a charter. The Board of Directors may, in its discre-
tion, extend the status of the bridge depository institution as such for 3 additional 1-year peri-
ods.

(10) TERMINATION OF BRIDGE DEPOSITORY INSTITUTION STATUS.—The status of any bridge
depository institution as such shall terminate upon the earliest of—

(A) the merger or consolidation of the bridge depository institution with a depository
institution that is not a bridge depository institution;

(B) at the election of the Corporation, the sale of a majority of the capital stock of
the bridge depository institution to an entity other than the Corporation and other than
another bridge depository institution;

(C) the sale of 80 percent, or more, of the capital stock of the bridge depository institu-
tion to an entity other than the Corporation and other than another bridge depository in-
stitution;

(D) at the election of the Corporation, either the assumption of all or substantially all
of the deposits and other liabilities of the bridge depository institution by a depository in-
stitution holding company or a depository institution that is not a bridge depository insti-
tution, or the acquisition of all or substantially all of the assets of the bridge depository
institution by a depository institution holding company, a depository institution that is not
a bridge depository institution, or other entity as permitted under applicable law; and

(E) the expiration of the period provided in paragraph (9), or the earlier dissolution
of the bridge depository institution as provided in paragraph (12).

(11) EFFECT OF TERMINATION EVENTS.—

(A) MERGER OR CONSOLIDATION.—A bridge depository institution that participates in
a merger or consolidation as provided in paragraph (10)(A) shall be for all purposes a na-
tional bank or a Federal savings association, as the case may be, with all the rights, pow-
ers, and privileges thereof, and such merger or consolidation shall be conducted in accord-
ance with, and shall have the effect provided in, the provisions of applicable law.

(B) CHARTER CONVERSION.—Following the sale of a majority of the capital stock of the
bridge depository institution as provided in paragraph (10)(B), the Corporation may amend
the charter of the bridge depository institution to reflect the termination of the status of
the bridge depository institution as such, whereupon the depository institution shall re-
main a national bank or a Federal savings association, as the case may be,, with all of
the rights, powers, and privileges thereof, subject to all laws and regulations applicable
thereto.

(C) SALE oF sToCcK.—Following the sale of 80 percent or more of the capital stock of
a bridge depository institution as provided in paragraph (10)(C), the depository institution
shall remain a national bank or a Federal savings association, as the case may be,, with
all of the rights, powers, and privileges thereof, subject to all laws and regulations applica-
ble thereto.

(D) ASSUMPTION OF LIABILITIES AND SALE OF ASSETS.—Following the assumption of all
or substantially all of the liabilities of the bridge depository institution, or the sale of all
or substantially all of the assets of the bridge depository institution, as provided in para-
graph (10)(D), at the election of the Corporation the bridge depository institution may re-
tain its status as such for the period provided in paragraph (9).

(E) EFFECT ON HOLDING COMPANIES.—A depository institution holding company ac-
quiring a bridge depository institution under section 13(f), paragraph (8)(B) (or any prede-
cessor provision), or both provisions, shall not be impaired or adversely affected by the ter-
mination of the status of a bridge depository institution as a result of subparagraph (A),
(B), (C), or (D) of paragraph (10), and shall be entitled to the rights and privileges provided
in section 13(f).

(F) AMENDMENTS TO CHARTER.—Following the consummation of a transaction de-
scribed in subparagraph (A), (B), (C), or (D) of paragraph (10), the charter of the resulting
institution shall be amended to reflect the termination of bridge depository institution sta-
tus, if appropriate.

(12) DISSOLUTION OF BRIDGE DEPOSITORY INSTITUTION.—
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(A) IN GENERAL.—Notwithstanding any other provision of State or Federal law, if the
bridge depository institution’s status as such has not previously been terminated by the
occurrence of an event specified in subparagraph (A), (B), (C), or (D) of paragraph (10)—

(i) the Board of Directors may, in its discretion, dissolve a bridge depository insti-
tution in accordance with this paragraph at any time; and

(i1) the Board of Directors shall promptly commence dissolution proceedings in ac-
cordance with this paragraph upon the expiration of the 2-year period following the
date the bridge depository institution was chartered, or any extension thereof, as pro-

vided in paragraph (9).

(B) PROCEDURES.—The Comptroller of the Currency shall appoint the Corporation as
receiver for a bridge depository institution upon certification by the Board of Directors to
the Comptroller of the Currency of its determination to dissolve the bridge depository in-
stitution. The Corporation as such receiver shall wind up the affairs of the bridge deposi-
tory institution in conformity with the provisions of law relating to the liquidation of
closed national banks or Federal savings associations, as appropriate. With respect to any
such bridge depository institution, the Corporation as such receiver shall have all the
rights, powers, and privileges and shall perform the duties related to the exercise of such
rights, powers, or privileges granted by law to a receiver of any insured depository institu-
tion and notwithstanding any other provision of law in the exercise of such rights, powers,
and privileges the Corporation shall not be subject to the direction or supervision of any
State agency or other Federal agency.

(13) MULTIPLE BRIDGE DEPOSITORY INSTITUTIONS.—Subject to paragraph (1)(B)(i), the Cor-
poration may, in the Corporation’s discretion, organize 2 or more bridge depository institutions
under this subsection to assume any depos1ts of, assume any other liabilities of, and purchase
any assets of a single depository institution in default.

(0) SUPERVISORY RECORDS.—In addition to the requirements of section 7(a)(2) to provide to the
Corporation copies of reports of examination and reports of condition, whenever the Corporation
has been appointed as receiver for an insured depository institution, the appropriate Federal bank-
ing agency shall make available all supervisory records to the receiver which may be used by the
receiver in any manner the receiver determines to be appropriate.

(p) CERTAIN SALES OF ASSETS PROHIBITED.—

(1) PERSONS WHO ENGAGED IN IMPROPER CONDUCT WITH, OR CAUSED LOSSES TO, DEPOSITORY
INSTITUTIONS.—The Corporation shall prescribe regulations which, at a minimum, shall pro-
hibit the sale of assets of a failed institution by the Corporation to—

(A) any person who—

(i) has defaulted, or was a member of a partnership or an officer or director of

a corporation that has defaulted, on 1 or more obligations the aggregate amount of

which exceed $1,000,000, to such fa11ed institution;

(ii) has been found to have engaged in fraudulent activity in connection with any
obligation referred to in clause (i); and

(iii) proposes to purchase any such asset in whole or in part through the use of
the proceeds of a loan or advance of credit from the Corporation or from any institu-
tion for which the Corporation has been appointed as conservator or receiver;

(B) any person who participated, as an officer or director of such failed institution or
of any affiliate of such institution, in a material way in transactions that resulted in a
substantial loss to such failed institution;

(C) any person who has been removed from, or prohibited from participating in the
affairs of, such failed institution pursuant to any final enforcement action by an appro-
priate Federal banking agency; or

(D) any person who has demonstrated a pattern or practice of defalcation regarding
obligations to such failed institution.

(2) CONVICTED DEBTORS.—Except as provided in paragraph (3), any person who—

(A) has been convicted of an offense under section 215, 656, 657, 1005, 1006, 1007,
1008, 1014, 1032, 1341, 1343, or 1344 of title 18, United States Code, or of conspiring to
commit such an offense, affecting any insured depository institution for which any conser-
vator or receiver has been appointed; and

(B) is in default on any loan or other extension of credit from such insured depository
institution which, if not paid, will cause substantial loss to the institution, the Deposit In-
surance Fund, or the Corporation,
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may not purchase any asset of such institution from the conservator or receiver.

(3) SETTLEMENT OF CLAIMS.—Paragraphs (1) and (2) shall not apply to the sale or transfer
by the Corporation of any asset of any insured depository institution to any person if the sale
or transfer of the asset resolves or settles, or is part of the resolution or settlement, of—

(A) 1 or more claims that have been, or could have been, asserted by the Corporation
against the person; or

(B) obligations owed by the person to any insured depository institution or the Cor-
poration.

(4) DEFINITION OF DEFAULT.—For purposes of this subsection, the term “default” means a
failure to comply with the terms of a loan or other obligation to such an extent that the prop-
erty securing the obligation is foreclosed upon.

(q) EXPEDITED PROCEDURES FOR CERTAIN CLAIMS.—

(1) TIME FOR FILING NOTICE OF APPEAL.—The notice of appeal of any order, whether inter-
locutory or final, entered in any case brought by the Corporation against an insured depository
institution’s director, officer, employee, agent, attorney, accountant, or appraiser or any other
person employed by or providing services to an insured depository institution shall be filed not
later than 30 days after the date of entry of the order. The hearing of the appeal shall be held
not later than 120 days after the date of the notice of appeal. The appeal shall be decided not
later than 180 days after the date of the notice of appeal.

(2) SCHEDULING.—Consistent with section 1657 of title 18, United States Code, a court of
the United States shall expedite the consideration of any case brought by the Corporation
against an insured depository institution’s director, officer, employee, agent, attorney, account-
ant, or appraiser or any other person employed by or providing services to an insured deposi-
tory institution. As far as practicable the court shall give such case priority on its docket.

(3) JuDICIAL DISCRETION.—The court may modify the schedule and limitations stated in
paragraphs (1) and (2) in a particular case, based on a specific finding that the ends of justice
that would be served by making such a modification would outweigh the best interest of the
public in having the case resolved expeditiously.

(r) FOREIGN INVESTIGATIONS.—The Corporation, as conservator or receiver of any insured de-
pository institution and for purposes of carrying out any power, authority, or duty with respect to
an insured depository institution—

(1) may request the assistance of any foreign banking authority and provide assistance to
any foreign banking authority in accordance with section 8(v); and

(2) may each maintain an office to coordinate foreign investigations or investigations on
behalf of foreign banking authorities.

(s) PROHIBITION ON ENTERING SECRECY AGREEMENTS AND PROTECTIVE ORDERS.—The Corpora-
tion may not enter into any agreement or approve any protective order which prohibits the Cor-
poration from disclosing the terms of any settlement of an administrative or other action for dam-
ages or restitution brought by the Corporation in its capacity as conservator or receiver for an in-
sured depository institution.

(t) AGENCIES MAY SHARE INFORMATION WITHOUT WAIVING PRIVILEGE.—

(1) IN GENERAL.—A covered agency, in any capacity, shall not be deemed to have waived
any privilege applicable to any information by transferring that information to or permitting
that information to be used by—

(A) any other covered agency, in any capacity; or
(B) any other agency of the Federal Government (as defined in section 6 of title 18,
United States Code).
(2) DEFINITIONS.—For purposes of this subsection:
(A) COVERED AGENCY.—The term “covered agency” means any of the following:
(i) Any Federal banking agency.
(11) The Farm Credit Administration.
(iii) The Farm Credit System Insurance Corporation.
(iv) The National Credit Union Administration.
(v) The General Accounting Office.
(vi) The [Bureau of Consumer Financial Protection] Consumer Financial Protec-
tion Bureau.
(vii) Federal Housing Finance Agency.
(B) PRIVILEGE.—The term “privilege” includes any work-product, attorney-client, or
other privilege recognized under Federal or State law.
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(3) RULE OF CONSTRUCTION.—Paragraph (1) shall not be construed as implying that any
person waives any privilege applicable to any information because paragraph (1) does not
apply to the transfer or use of that information.

(u) PURCHASE RIGHTS OF TENANTS.—

(1) NoTice.—Except as provided in paragraph (3), the Corporation may make available for
sale a 1- to 4-family residence (including a manufactured home) to which the Corporation ac-
quires title only after the Corporation has provided the household residing in the property no-
tice (in writing and mailed to the property) of the availability of such property and the pref-
erence afforded such household under paragraph (2).

(2) PREFERENCE.—In selling such a property, the Corporation shall give preference to any
bona fide offer made by the household residing in the property, if—

(A) such offer is substantially similar in amount to other offers made within such pe-
riod (or expected by the Corporation to be made within such period);

(B) such offer is made during the period beginning upon the Corporation making such
property available and of a reasonable duration, as determined by the Corporation based
on the normal period for sale of such properties; and

(C) the household making the offer complies with any other requirements applicable
to purchasers of such property, including any downpayment and credit requirements.

(3) ExceEPTIONS.—Paragraphs (1) and (2) shall not apply to—

(A) any residence transferred in connection with the transfer of substantially all of the
assets of an insured depository institution for which the Corporation has been appointed
conservator or receiver;

(B) any eligible single family property (as such term is defined in section 40(p)); or

(C) any residence for which the household occupying the residence was the mortgagor
under a mortgage on such residence and to which the Corporation acquired title pursuant
to default on such mortgage.

(v) PREFERENCE FOR SALES FOR HOMELESS FAMILIES.—Subject to subsection (u), in selling any
real property (other than eligible residential property and eligible condominium property, as such
terms are defined in section 40(p)) to which the Corporation acquires title, the Corporation shall
give preference among offers to purchase the property that will result in the same net present
value proceeds, to any offer that would provide for the property to be used, during the remaining
useful life of the property, to provide housing or shelter for homeless persons (as such term is de-
fined in section 103 of the Stewart B. McKinney Homeless Assistance Act) or homeless families.

(w) PREFERENCES FOR SALES OF CERTAIN COMMERCIAL REAL PROPERTIES.—

(1) AUuTHORITY.—In selling any eligible commercial real properties of the Corporation, the
Corporation shall give preference, among offers to purchase the property that will result in the
same net present value proceeds, to any offer—

(A) that is made by a public agency or nonprofit organization; and

(B) under which the purchaser agrees that the property shall be used, during the re-
maining useful life of the property, for offices and administrative purposes of the pur-
chaser to carry out a program to acquire residential properties to provide (i) homeowner-
ship and rental housing opportunities for very-low-, low-, and moderate-income families,
or (ii) housing or shelter for homeless persons (as such term is defined in section 103 of
the Stewart B. McKinney Homeless Assistance Act) or homeless families.

(2) DEFINITIONS.—For purposes of this subsection, the following definitions shall apply:

(A) ELIGIBLE COMMERCIAL REAL PROPERTY.—The term “eligible commercial real prop-
erty” means any property (i) to which the Corporation acquires title, and (ii) that the Cor-
poration, in the discretion of the Corporation, determines is suitable for use for the loca-
tion of offices or other administrative functions involved with carrying out a program re-
ferred to in paragraph (1)(B).

(B) NONPROFIT ORGANIZATION AND PUBLIC AGENCY.—The terms “nonprofit organiza-
tion” and “public agency” have the same meanings as in section 40(p).

* * & & *k k *

SEC. 18. (a) REPRESENTATIONS OF DEPOSIT INSURANCE.—
(1) INSURED DEPOSITORY INSTITUTIONS.—
(A) IN GENERAL.—Each insured depository institution shall display at each place of
business maintained by that institution a sign or signs relating to the insurance of the
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deposits of the institution, in accordance with regulations to be prescribed by the Corpora-

tion.

(B) STATEMENT TO BE INCLUDED.—Each sign required under subparagraph (A) shall
include a statement that insured deposits are backed by the full faith and credit of the
United States Government.

(2) REGULATIONS.—The Corporation shall prescribe regulations to carry out this sub-
section, including regulations governing the substance of signs required by paragraph (1) and
the manner of display or use of such signs.

(3) PENALTIES.—For each day that an insured depository institution continues to violate
paragraph (1) or any regulation issued under paragraph (2), it shall be subject to a penalty
of not more than $100, which the Corporation may recover for its use.

(4) FALSE ADVERTISING, MISUSE OF FDIC NAMES, AND MISREPRESENTATION TO INDICATE IN-
SURED STATUS.—

(A) PROHIBITION ON FALSE ADVERTISING AND MISUSE OF FDIC NAMES.—No person may
represent or imply that any deposit liability, obligation, certificate, or share is insured or
guaranteed by the Corporation, if such deposit liability, obligation, certificate, or share is
not insured or guaranteed by the Corporation—

(i) by using the terms “Federal Deposit”, “Federal Deposit Insurance”, “Federal
Deposit Insurance Corporation”, any combination of such terms, or the abbreviation
“FDIC” as part of the business name or firm name of any person, including any cor-
poration, partnership, business trust, association, or other business entity; or

(i) by using such terms or any other terms, sign, or symbol as part of an adver-
tisement, solicitation, or other document.

(B) PROHIBITION ON MISREPRESENTATIONS OF INSURED STATUS.—No person may know-
ingly misrepresent—

(i) that any deposit liability, obligation, certificate, or share is insured, under this
Act, if such deposit liability, obligation, certificate, or share is not so insured; or

(i1) the extent to which or the manner in which any deposit liability, obligation,
certificate, or share is insured under this Act, if such deposit liability, obligation, cer-
tificate, or share is not so insured, to the extent or in the manner represented.

(C) AUTHORITY OF THE APPROPRIATE FEDERAL BANKING AGENCY.—The appropriate Fed-
eral banking agency shall have enforcement authority in the case of a violation of this
paragraph by any person for which the agency is the appropriate Federal banking agency,
or any institution-affiliated party thereof.

(D) CORPORATION AUTHORITY IF THE APPROPRIATE FEDERAL BANKING AGENCY FAILS TO
FOLLOW RECOMMENDATION.—

(i) RECOMMENDATION.—The Corporation may recommend in writing to the appro-
priate Federal banking agency that the agency take any enforcement action author-
ized under section 8 for purposes of enforcement of this paragraph with respect to any
person for which the agency is the appropriate Federal banking agency or any institu-
tion-affiliated party thereof.

(i1) AGENCY RESPONSE.—If the appropriate Federal banking agency does not, with-
in 30 days of the date of receipt of a recommendation under clause (i), take the en-
forcement action with respect to this paragraph recommended by the Corporation or
provide a plan acceptable to the Corporation for responding to the situation presented,
the Corporation may take the recommended enforcement action against such person
or institution-affiliated party.

(E) ADDITIONAL AUTHORITY.—In addition to its authority under subparagraphs (C) and
(D), for purposes of this paragraph, the Corporation shall have, in the same manner and
to the same extent as with respect to a State nonmember insured bank—

(i) jurisdiction over—

(I) any person other than a person for which another agency is the appro-
priate Federal banking agency or any institution-affiliated party thereof; and

(IT) any person that aids or abets a violation of this paragraph by a person
described in subclause (I); and

(i1) for purposes of enforcing the requirements of this paragraph, the authority of
the Corporation under—

(I) section 10(c) to conduct investigations; and
(IT) subsections (b), (¢), (d) and (i) of section 8 to conduct enforcement actions.
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(F) OTHER ACTIONS PRESERVED.—No provision of this paragraph shall be construed as
barring any action otherwise available, under the laws of the United States or any State,
to any Federal or State agency or individual.

(b) No insured depository institution shall pay any dividends on its capital stock or interest
on its capital notes or debentures (if such interest is required to be paid only out of net profits)
or distribute any of its capital assets while it remains in default in the payment of any assessment
due to the Corporation; and any director or officer of any insured depository institution who partici-
pates in the declaration or payment of any such dividend or interest or in any such distribution
shall, upon conviction, be fined not more than $1,000 or imprisoned not more than one year, or
both: Provided, That, if such default is due to a dispute between the insured depository institution
and the Corporation over the amount of such assessment, this subsection shall not apply if the
insured depository institution deposits security satisfactory to the Corporation for payment upon
final determination of the issue.

(c)(1) Except with the prior written approval of the responsible agency, which shall in every
case referred to in this paragraph be the Corporation, no insured depository institution shall—

(A) merge or consolidate with any noninsured bank or institution;

(B) assume liability to pay any deposits (including liabilities which would be “deposits” ex-
cept for the proviso in section 3(1)(56) of this Act) made in, or similar liabilities of, any non-
insured bank or institution; or

(C) transfer assets to any noninsured bank or institution in consideration of the assump-
tion of liabilities for any portion of the deposits made in such insured depository institution.
(2) No insured depository institution shall merge or consolidate with any other insured deposi-

tory institution or, either directly or indirectly, acquire the assets of, or assume liability to pay
any deposits made in, any other insured depository institution except with the prior written ap-
proval of the responsible agency, which shall be—

(A) the Comptroller of the Currency if the acquiring, assuming, or resulting bank is to be
a national bank or a Federal savings association;

(B) the Board of Governors of the Federal Reserve System if the acquiring, assuming, or
resulting bank is to be a State member bank; and

(C) the Corporation if the acquiring, assuming, or resulting bank is to be a State non-
member insured bank or a State savings association.

(3) Notice of any proposed transaction for which approval is required under paragraph (1) or
(2) (referred to hereafter in this subsection as a “merger transaction”) shall, unless the responsible
agency finds that it must act immediately in order to prevent the probable default of one of the
banks or savings associations involved, be published—

(A) prior to the granting of approval of such transaction,

(B) in a form approved by the responsible agency,

(C) at appropriate intervals during a period at least as long as the period allowed for fur-
nishing reports under paragraph (4) of this subsection, and

(D) in a newspaper of general circulation in the community or communities where the
main offices of the banks or savings associations involved are located, or, if there is no such
newspaper in any such community, then in the newspaper of general circulation published
nearest thereto.

(4) REPORTS ON COMPETITIVE FACTORS.—

(A) REQUEST FOR REPORT.—In the interests of uniform standards and subject to sub-
paragraph (B), before acting on any application for approval of a merger transaction, the
responsible agency shall—

(i) request a report on the competitive factors involved from the Attorney General
of the United States; and

(i) provide a copy of the request to the Corporation (when the Corporation is not
the responsible agency).

(B) FURNISHING OF REPORT.—The report requested under subparagraph (A) shall be
furnished by the Attorney General to the responsible agency—

(i) not later than 30 calendar days after the date on which the Attorney General
received the request; or

(i) not later than 10 calendar days after such date, if the requesting agency ad-
vises the Attorney General that an emergency exists requiring expeditious action.

(C) EXCEPTIONS.—A responsible agency may not be required to request a report under
subparagraph (A) if—

g:\WHLC\051319\051319.078.xml
May 13, 2019 (11:15 a.m.)



G:\OFFICE\RAMSEYER\R16\CP12A\RCP116-15_CP12A. XML H.L.C.
102

(i) the responsible agency finds that it must act immediately in order to prevent
the probable failure of 1 of the insured depository institutions involved in the merger
transaction; or

(i1) the merger transaction involves solely an insured depository institution and
1 or more of the affiliates of such depository institution.

(5) The responsible agency shall not approve—

(A) any proposed merger transaction which would result in a monopoly, or which would
be in furtherance of any combination or conspiracy to monopolize or to attempt to monopolize
the business of banking in any part of the United States, or

(B) any other proposed merger transaction whose effect in any section of the country may
be substantially to lessen competition, or to tend to create a monopoly, or which in any other
manner would be in restraint of trade, unless it finds that the anticompetitive effects of the
proposed transaction are clearly outweighed in the public interest by the probable effect of the
transaction in meeting the convenience and needs of the community to be served.

In every case, the responsible agency shall take into consideration the financial and managerial
resources and future prospects of the existing and proposed institutions, the convenience and needs
of the community to be served, and the risk to the stability of the United States banking or finan-
cial system.

(6) The responsible agency shall immediately notify the Attorney General of any approval by
it pursuant to this subsection of a proposed merger transaction. If the agency has found that it
must act immediately to prevent the probable failure of one of the insured depository institutions
involved, or if the proposed merger transaction is solely between an insured depository institution
and 1 or more of its affiliates, and the report on the competitive factors has been dispensed with,
the transaction may be consummated immediately upon approval by the agency. If the agency has
advised the Attorney General under paragraph (4)(B)(ii) of the existence of an emergency requiring
expeditious action and has requested a report on the competitive factors within 10 days, the trans-
action may not be consummated before the fifth calendar day after the date of approval by the
agency. In all other cases, the transaction may not be consummated before the thirtieth calendar
day after the date of approval by the agency or, if the agency has not received any adverse com-
ment from the Attorney General of the United States relating to competitive factors, such shorter
period of time as may be prescribed by the agency with the concurrence of the Attorney General,
but in no event less than 15 calendar days after the date of approval.

(7T)(A) Any action brought under the antitrust laws arising out of a merger transaction shall
be commenced prior to the earliest time under paragraph (6) at which a merger transaction ap-
proved under paragraph (5) might be consummated. The commencement of such an action shall
stay the effectiveness of the agency’s approval unless the court shall otherwise specifically order.
In any such action, the court shall review de novo the issues presented.

(B) In any judicial proceeding attacking a merger transaction approved under paragraph (5)
on the ground that the merger transaction alone and of itself constituted a violation of any anti-
trust laws other than section 2 of the Act of July 2, 1890 (section 2 of the Sherman Antitrust Act,
15 U.S.C. 2), the standards applied by the court shall be identical with those that the banking
agencies are directed to apply under paragraph (5).

(C) Upon the consummation of a merger transaction in compliance with this subsection and
after the termination of any antitrust litigation commenced within the period prescribed in this
paragraph, or upon the termination of such period if no such litigation is commenced therein, the
transaction may not thereafter be attacked in any judicial proceeding on the ground that it alone
and of itself constituted a violation of any antitrust laws other than section 2 of the Act of July
2, 1890 (section 2 of the Sherman Antitrust Act, 15 U.S.C. 2), but nothing in this subsection shall
exempt any bank or savings association resulting from a merger transaction from complying with
the antitrust laws after the consummation of such transaction.

(D) In any action brought under the antitrust laws arising out of a merger transaction ap-
proved by a Federal supervisory agency pursuant to this subsection, such agency, and any State
banking supervisory agency having jurisdiction within the State involved, may appear as a party
of its own motion and as of right, and be represented by its counsel.

(8) For the purposes of this subsection, the term “antitrust laws” means the Act of July 2, 1890
(the Sherman Antitrust Act, 15 U.S.C. 1-7), the Act of October 15, 1914 (the Clayton Act, 15 U.S.C.
12-27), and any other Acts in pari materia.
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(9) Each of the responsible agencies shall include in its annual report to the Congress a de-
scri};l)tion of each merger transaction approved by it during the period covered by the report, along
with—

(A) the name and total resources of each bank or savings association involved;

(B) whether a report was submitted by the Attorney General under paragraph (4), and,
if so, a summary by the Attorney General of the substance of such report; and

(C) a statement by the responsible agency of the basis for its approval.

(10) Until June 30, 1976, the responsible agency shall not grant any approval required by law
which has the practical effect of permitting a conversion from the mutual to the stock form of orga-
nization, including approval of any application pending on the date of enactment of this subsection,
except that this sentence shall not be deemed to limit now or hereafter the authority of the respon-
sible agency to grant approvals in cases where the responsible agency finds that it must act in
order to maintain the safety, soundness, and stability of an insured depository institution. The re-
sponsible agency may by rule, regulation, or otherwise and under such civil penalties (which shall
be cumulative to any other remedies) as it may prescribe take whatever action it deems necessary
or appropriate to implement or enforce this subsection.

(11) MONEY LAUNDERING.—In every case, the responsible agency, shall take into consider-
ation the effectiveness of any insured depository institution involved in the proposed merger
transaction in combatting money laundering activities, including in overseas branches.

(12) The provisions of this subsection do not apply to any merger transaction involving a for-
eign bank if no party to the transaction is principally engaged in business in the United States.

(13)(A) Except as provided in subparagraph (B), the responsible agency may not approve an
application for an interstate merger transaction if the resulting insured depository institution (in-
cluding all insured depository institutions which are affiliates of the resulting insured depository
institution), upon consummation of the transaction, would control more than 10 percent of the total
amount of deposits of insured depository institutions in the United States.

(B) Subparagraph (A) shall not apply to an interstate merger transaction that involves 1 or
more insured depository institutions in default or in danger of default, or with respect to which
the Corporation provides assistance under section 13.

(C) In this paragraph—

(i) the term “interstate merger transaction” means a merger transaction involving 2 or
more ingured depository institutions that have different home States and that are not affili-
ates; an

(i1) the term “home State” means—

. @D v(xiith respect to a national bank, the State in which the main office of the bank
is located,;

(IT) with respect to a State bank or State savings association, the State by which the
State bank or State savings association is chartered; and

(III) with respect to a Federal savings association, the State in which the home office
(as defined by the regulations of the Director of the Office of Thrift Supervision, or, on
and after the transfer date, the Comptroller of the Currency) of the Federal savings asso-
ciation is located.

(d)(1) No State nonmember insured bank shall establish and operate any new domestic branch
unless it shall have the prior written consent of the Corporation, and no State nonmember insured
bank shall move its main office or any such branch from one location to another without such con-
sent. No foreign bank may move any insured branch from one location to another without such
consent. The factors to be considered in granting or withholding the consent of the Corporation
under this subsection shall be those enumerated in section 6 of this Act.

(2) No State nonmember insured bank shall establish or operate any foreign branch, except
with the prior written consent of the Corporation and upon such conditions and pursuant to such
regulations as the Corporation may prescribe from time to time.

(3) EXCLUSIVE AUTHORITY FOR ADDITIONAL BRANCHES.—

(A) IN GENERAL.—Effective June 1, 1997, a State nonmember bank may not acquire,
establish, or operate a branch in any State other than the bank’s home State (as defined
in section 44(f)(4)) or a State in which the bank already has a branch unless the acquisi-
tion, establishment, or operation of a branch in such State by a State nonmember bank
is authorized under this subsection or section 13(f), 13(k), or 44.

(B) RETENTION OF BRANCHES.—In the case of a State nonmember bank which relocates
the main office of such bank from 1 State to another State after May 31, 1997, the bank
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may retain and operate branches within the State which was the bank’s home State (as
defined in section 44(f)(4)) before the relocation of such office only to the extent the bank
would be authorized, under this section or any other provision of law referred to in sub-
paragraph (A), to acquire, establish, or commence to operate a branch in such State if—
(i) the bank had no branches in such State; or
(i1) the branch resulted from—
(I) an interstate merger transaction approved pursuant to section 44; or
(IT) a transaction after May 31, 1997, pursuant to which the bank received

assistance from the Corporation under section 13(c).

(4) STATE “OPT-IN” ELECTION TO PERMIT INTERSTATE BRANCHING THROUGH DE NOVO

BRANCHES.—

(A) IN GENERAL.—Subject to subparagraph (B), the Corporation may approve an appli-
cation by an insured State nonmember bank to establish and operate a de novo branch
]1'On a %tafte (other than the bank’s home State) in which the bank does not maintain a

ranch if—

(1) the law of the State in which the branch is located, or is to be located, would
germit es(‘icablishment of the branch, if the bank were a State bank chartered by such

tate; an

(ii) the conditions established in, or made applicable to this paragraph by, sub-
paragraph (B) are met.

(B) CONDITIONS ON ESTABLISHMENT AND OPERATION OF INTERSTATE BRANCH.—

(i) ESTABLISHMENT.—An application by an insured State nonmember bank to es-
tablish and operate a de novo branch in a host State shall be subject to the same re-
quirements and conditions to which an application for a merger transaction is subject
under paragraphs (1), (3), and (4) of section 44(b).

(i1) OPERATION.—Subsections (c¢) and (d)(2) of section 44 shall apply with respect
to each branch of an insured State nonmember bank which is established and oper-
ated pursuant to an application approved under this paragraph in the same manner
and to the same extent such provisions of such section apply to a branch of a State
bank which resulted from a merger transaction under such section 44.

(C) DE NOVO BRANCH DEFINED.—For purposes of this paragraph, the term “de novo
branch” means a branch of a State bank which—

(i) is originally established by the State bank as a branch; and

(i1) does not become a branch of such bank as a result of—

(I) the acquisition by the bank of an insured depository institution or a branch
of an insured depository institution; or
(IT) the conversion, merger, or consolidation of any such institution or branch.

(D) HOME STATE DEFINED.—The term “home State” means the State by which a State
bank is chartered.

(E) HosT STATE DEFINED.—The term “host State” means, with respect to a bank, a
State, other than the home State of the bank, in which the bank maintains, or seeks to
establish and maintain, a branch.

(e) The Corporation may require any insured depository institution to provide protection and
indemnity against burglary, defalcation, and other similar insurable losses. Whenever any insured
depository institution refuses to comply with any such requirement the Corporation may contract
for such protection and indemnity and add the cost thereof to the assessment otherwise payable
by such bank.

(f) Whenever any insured depository institution (except a national bank), after written notice
of the recommendations of the Corporation based on a report of examination of such insured depos-
itory institution by an examiner of the Corporation, shall fail to comply with such recommenda-
tions within one hundred and twenty days after such notice, the Corporation shall have the power,
and is hereby authorized, to publish only such part of such report of examination as relates to any
recommendation not complied with: Provided, That notice of intention to make such publication
shaél be given to the insured depository institution at least ninety days before such publication is
made.

(h) PENALTY FOR FAILURE TO TIMELY PAY ASSESSMENTS.—

(1) IN GENERAL.—Subject to paragraph (3), any insured depository institution which fails
or refuses to pay any assessment shall be subject to a penalty in an amount of not more than

1 percent of the amount of the assessment due for each day that such violation continues.
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(2) EXCEPTION IN CASE OF DISPUTE.—Paragraph (1) shall not apply if—

(A) the failure to pay an assessment is due to a dispute between the insured deposi-
tory institution and the Corporation over the amount of such assessment; and

(B) the insured depository institution deposits security satisfactory to the Corporation
for payment upon final determination of the issue.

(3) SPECIAL RULE FOR SMALL ASSESSMENT AMOUNTS.—If the amount of the assessment
which an insured depository institution fails or refuses to pay is less than $10,000 at the time
of such failure or refusal, the amount of any penalty to which such institution is subject under
paragraph (1) shall not exceed $100 for each day that such violation continues.

(4) AUTHORITY TO MODIFY OR REMIT PENALTY.—The Corporation, in the sole discretion of
the Corporation, may compromise, modify or remit any penalty which the Corporation may as-
sess or has already assessed under paragraph (1) upon a finding that good cause prevented
the timely payment of an assessment.

(i)(1) No insured State nonmember bank shall, without the prior consent of the Corporation,
reduce the amount or retire any part of its common or preferred capital stock, or retire any part
of its capital notes or debentures.

(2) No insured Federal depository institution shall convert into an insured State depository in-
stitution if its capital stock or its surplus will be less than the capital stock or surplus, respectively,
of the converting bank at the time of the shareholder’s meeting approving such conversion, without
the prior written consent of—

(A) the Board of Governors of the Federal Reserve System if the resulting bank is to be
a State member bank;

(B) the Corporation if the resulting bank is to be a State nonmember insured bank; and

(C) the Corporation if the resulting institution is to be an insured State savings associa-
tion.

(3) Without the prior written consent of the Corporation, no insured depository institution shall
convert into a noninsured bank or institution.

4 (4) In granting or withholding consent under this subsection, the responsible agency shall con-
sider—

(A) the financial history and condition of the bank,

(B) the adequacy of its capital structure,

(C) its future earnings prospects,

(D) the general character and fitness of its management,

(E) the convenience and needs of the community to be served, and

(F) whether or not its corporate powers are consistent with the purposes of this Act.

(j) RESTRICTIONS ON TRANSACTIONS WITH AFFILIATES AND INSIDERS.—

(1) TRANSACTIONS WITH AFFILIATES.—

(A) IN GENERAL.—Sections 23A and 23B of the Federal Reserve Act shall apply with
respect to every nonmember insured bank in the same manner and to the same extent
as if the nonmember insured bank were a member bank.

(B) AFFILIATE DEFINED.—For the purpose of subparagraph (A), any company that
would be an affiliate (as defined in sections 23A and 23B) of a nonmember insured bank
if the nonmember insured bank were a member bank shall be deemed to be an affiliate
of that nonmember insured bank.

(2) EXTENSIONS OF CREDIT TO OFFICERS, DIRECTORS, AND PRINCIPAL SHAREHOLDERS.—Sub-
sections (g) and (h) of section 22 of the Federal Reserve Act shall apply with respect to every
nonmember insured bank in the same manner and to the same extent as if the nonmember
insured bank were a member bank.

(3) AVOIDING EXTRATERRITORIAL APPLICATION TO FOREIGN BANKS.—

(A) TRANSACTIONS WITH AFFILIATES.—Paragraph (1) shall not apply with respect to a
foreign bank solely because the foreign bank has an insured branch.

(B) EXTENSIONS OF CREDIT TO OFFICERS, DIRECTORS, AND PRINCIPAL SHAREHOLDERS.—
Paragraph (2) shall not apply with respect to a foreign bank solely because the foreign
bank has an insured branch, but shall apply with respect to the insured branch.

(C) FOREIGN BANK DEFINED.—For purposes of this paragraph, the term “foreign bank”
has the same meaning as in section 1(b)(7) of the International Banking Act of 1978.

(k) AUTHORITY TO REGULATE OR PROHIBIT CERTAIN FORMS OF BENEFITS TO INSTITUTION-AF-
FILIATED PARTIES.—
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(1) GOLDEN PARACHUTES AND INDEMNIFICATION PAYMENTS.—The Corporation may prohibit
or limit, by regulation or order, any golden parachute payment or indemnification payment.

(2) FACTORS TO BE TAKEN INTO ACCOUNT.—The Corporation shall prescribe, by regulation,
the factors to be considered by the Corporation in taking any action pursuant to paragraph
(1) which may include such factors as the following:

(A) Whether there is a reasonable basis to believe that the institution-affiliated party
has committed any fraudulent act or omission, breach of trust or fiduciary duty, or insider
abuse with regard to the depository institution or covered company that has had a mate-
rial affect on the financial condition of the institution.

(B) Whether there is a reasonable basis to believe that the institution-affiliated party
is substantially responsible for—

(i) the insolvency of the depository institution or covered company;
(i) the appointment of a conservator or receiver for the depository institution; or
(iii) the troubled condition of the depository institution (as defined in the regula-

tions prescribed pursuant to section 32(f)).

(C) Whether there is a reasonable basis to believe that the institution-affiliated party
has materially violated any applicable Federal or State banking law or regulation that has
had a material affect on the financial condition of the institution.

(D) Whether there is a reasonable basis to believe that the institution-affiliated party
has violated or conspired to violate—

(i) section 215, 656, 657, 1005, 1006, 1007, 1014, 1032, or 1344 of title 18, United

States Code; or

(i1) section 1341 or 1343 of such title affecting a federally insured financial institu-
tion.

(E) Whether the institution-affiliated party was in a position of managerial or fidu-
ciary responsibility.

(F) The length of time the party was affiliated with the insured depository institution
or covered company, and the degree to which—

(i) the payment reasonably reflects compensation earned over the period of em-
ployment; and

(i1) the compensation involved represents a reasonable payment for services ren-
dered.

(3) CERTAIN PAYMENTS PROHIBITED.—No insured depository institution or covered company
may prepay the salary or any liability or legal expense of any institution-affiliated party if
such payment is made—

(A) in contemplation of the insolvency of such institution or covered company or after
the commission of an act of insolvency; and

(B) with a view to, or has the result of—

(i) preventing the proper application of the assets of the institution to creditors;
or
(ii) preferring one creditor over another.

(4) GOLDEN PARACHUTE PAYMENT DEFINED.—For purposes of this subsection—

(A) IN GENERAL.—The term “golden parachute payment” means any payment (or any
agreement to make any payment) in the nature of compensation by any insured depository
institution or covered company for the benefit of any institution-affiliated party pursuant
to an obligation of such institution or covered company that—

(i) is contingent on the termination of such party’s affiliation with the institution
or covered company; and
(i1) is received on or after the date on which—

(I) the insured depository institution or covered company, or any insured de-
pository institution subsidiary of such covered company, is insolvent;

(IT) any conservator or receiver is appointed for such institution;

(III) the institution’s appropriate Federal banking agency determines that the
insured depository institution is in a troubled condition (as defined in the regula-
tions prescribed pursuant to section 32(f));

(IV) the insured depository institution has been assigned a composite rating
by the appropriate Federal banking agency or the Corporation of 4 or 5 under the
Uniform Financial Institutions Rating System; or
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(V) the insured depository institution is subject to a proceeding initiated by
the Corporation to terminate or suspend deposit insurance for such institution.

(B) CERTAIN PAYMENTS IN CONTEMPLATION OF AN EVENT.—Any payment which would
be a golden parachute payment but for the fact that such payment was made before the
date referred to in subparagraph (A)@ii) shall be treated as a golden parachute payment
if the payment was made in contemplation of the occurrence of an event described in any
subclause of such subparagraph.

(C) CERTAIN PAYMENTS NOT INCLUDED.—The term “golden parachute payment” shall
not include—

(i) any payment made pursuant to a retirement plan which is qualified (or is in-
tended to be qualified) under section 401 of the Internal Revenue Code of 1986 or
other nondiscriminatory benefit plan;

(i1) any payment made pursuant to a bona fide deferred compensation plan or ar-
rangement which the Board determines, by regulation or order, to be permissible; or

(iii) any payment made by reason of the death or disability of an institution-affili-
ated party.

(5) OTHER DEFINITIONS.—For purposes of this subsection—

(A) INDEMNIFICATION PAYMENT.—Subject to paragraph (6), the term “indemnification
payment” means any payment (or any agreement to make any payment) by any insured
depository institution or covered company for the benefit of any person who is or was an
institution-affiliated party, to pay or reimburse such person for any liability or legal ex-
pense with regard to any administrative proceeding or civil action instituted by the appro-
priate Federal banking agency which results in a final order under which such person—

(i) is assessed a civil money penalty;

(i1) is removed or prohibited from participating in conduct of the affairs of the in-
sured depository institution; or

(ii1) is required to take any affirmative action described in section 8(b)(6) with re-
spect to such institution.

(B) LIABILITY OR LEGAL EXPENSE.—The term “liability or legal expense” means—

(i) any legal or other professional expense incurred in connection with any claim,
proceeding, or action;

(i1) the amount of, and any cost incurred in connection with, any settlement of any
claim, proceeding, or action; and

(iii) the amount of, and any cost incurred in connection with, any judgment or
penalty imposed with respect to any claim, proceeding, or action.

(C) PAYMENT.—The term “payment” includes—

(i) any direct or indirect transfer of any funds or any asset; and

(i) any segregation of any funds or assets for the purpose of making, or pursuant
to an agreement to make, any payment after the date on which such funds or assets
are segregated, without regard to whether the obligation to make such payment is
contingent on—

(I) the determination, after such date, of the liability for the payment of such
amount; or
(IT) the liquidation, after such date, of the amount of such payment.

(D) COVERED COMPANY.—The term “covered company” means any depository institu-
tion holding company (including any company required to file a report under section 4(f)(6)
of the Bank Holding Company Act of 1956), or any other company that controls an insured
depository institution.

(6) CERTAIN COMMERCIAL INSURANCE COVERAGE NOT TREATED AS COVERED BENEFIT PAY-
MENT.—No provision of this subsection shall be construed as prohibiting any insured deposi-
tory institution or covered company, from purchasing any commercial insurance policy or fidel-
ity bond, except that, subject to any requirement described in paragraph (5)(A)(iii), such insur-
ance policy or bond shall not cover any legal or liability expense of the institution or covered
company which is described in paragraph (5)(A).

(1) When authorized by State law, a State nonmember insured bank may, but only with the
prior written consent of the Corporation and upon such conditions and under such regulations as
the Corporation may prescribe from time to time, acquire and hold, directly or indirectly, stock or
other evidences of ownership in one or more banks or other entities organized under the law of
a foreign country or a dependency or insular possession of the United States and not engaged, di-
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rectly or indirectly, in any activity in the United States except as, in the judgment of the Board
of Directors, shall be incidental to the international or foreign business of such foreign bank or
entity; and, notwithstanding the provisions of subsection (j) of this section, such State nonmember
insured bank may, as to such foreign bank or entity, engage in transactions that would otherwise
be covered thereby, but only in the manner and within the limit prescribed by the Corporation by
general or specific regulation or ruling.

(m) ACTIVITIES OF SAVINGS ASSOCIATIONS AND THEIR SUBSIDIARIES.—

(1) PROCEDURES.—When an insured savings association establishes or acquires a sub-

sidiary or when an insured savings association elects to conduct any new activity through a

subsidiary that the insured savings association controls, the insured savings association—

(A) shall notify the Corporation or the Comptroller of the Currency, as appropriate,
not less than 30 days prior to the establishment, or acquisition, of any such subsidiary,
and not less than 30 days prior to the commencement of any such activity, and in either
case shall provide at that time such information as each such agency may, by regulation,
require; and

(B) shall conduct the activities of the subsidiary in accordance with regulations of the
Comptroller of the Currency and orders of the Corporation and the Comptroller of the Cur-
rency.

(2) ENFORCEMENT POWERS.—With respect to any subsidiary of an insured savings associa-
tion:

(A) the Corporation and the Comptroller of the Currency, as appropriate, shall each
have, with respect to such subsidiary, the respective powers that each has with respect
to the insured savings association pursuant to this section or section 8; and

(B) the Corporation or the Comptroller of the Currency, as appropriate, may deter-
mine, after notice and opportunity for hearing, that the continuation by the insured sav-
ings association of its ownership or control of, or its relationship to, the subsidiary—

(i) constitutes a serious risk to the safety, soundness, or stability of the insured

savings association, or

(i1) is inconsistent with sound banking principles or with the purposes of this Act.
Upon making any such determination, the Corporation or the Office of the Comptroller of
the Currency, as appropriate, shall have authority to order the insured savings association
to divest itself of control of the subsidiary. The Corporation or the Comptroller of the Cur-
rency, as appropriate, may take any other corrective measures with respect to the sub-
sidiary, including the authority to require the subsidiary to terminate the activities or op-
erations posing such risks, as the Corporation or the Comptroller of the Currency, respec-
tively, may deem appropriate.
(3) ACTIVITIES INCOMPATIBLE WITH DEPOSIT INSURANCE.—

(A) IN GENERAL.—The Corporation may determine by regulation or order that any spe-
cific activity poses a serious threat to the Deposit Insurance Fund. Prior to adopting any
such regulation, the Corporation shall, in the case of a Federal savings association, consult
with the Comptroller of the Currency and shall provide appropriate State supervisors the
opportunity to comment thereon, and the Corporation shall specifically take such com-
ments into consideration. Any such regulation shall be issued in accordance with section
553 of title 5, United States Code. If the Board of Directors makes such a determination
with respect to an activity, the Corporation shall have authority to order that no savings
association may engage in the activity directly.

(B) AUTHORITY OF COMPTROLLER OF THE CURRENCY.—This section does not limit the
authority of the Comptroller of the Currency to issue regulations to promote safety and
soundness, or to enforce compliance as to Federal savings associations with other applica-
ble laws.

(C) ADDITIONAL AUTHORITY OF FDIC TO PREVENT SERIOUS RISKS TO INSURANCE FUND.—
Notwithstanding subparagraph (A), the Corporation may prescribe and enforce such regu-
lations and issue such orders as the Corporation determines to be necessary to prevent
actions or practices of savings associations that pose a serious threat to the Deposit Insur-
ance Fund.

(4) “SUBSIDIARY” DEFINED.—As used in this subsection, the term “subsidiary” does not in-
clude an insured depository institution.

(5) APPLICABILITY TO CERTAIN SAVINGS BANKS.—Subparagraphs (A) and (B) of paragraph
(1) of this subsection do not apply to—
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(A) any Federal savings bank that was chartered prior to October 15, 1982, as a sav-
ings bank under State law, or

(B) a savings association that acquired its principal assets from an institution that
was chartered prior to October 15, 1982, as a savings bank under State law.

(n) CALCULATION OF CAPITAL.—No appropriate Federal banking agency shall allow any insured
depository institution to include an unidentifiable intangible asset in its calculation of compliance
with the appropriate capital standard, if such unidentifiable intangible asset was acquired after
April 12, 1989, except to the extent permitted under section 5(t) of the Home Owners’ Loan Act.

(o) REAL ESTATE LENDING.—

(1) UNIFORM REGULATIONS.—Not more than 9 months after the date of enactment of the
Federal Deposit Insurance Corporation Improvement Act of 1991, each appropriate Federal
b}flinking agency shall adopt uniform regulations prescribing standards for extensions of credit
that are—

(A) secured by liens on interests in real estate; or

(B) made for the purpose of financing the construction of a building or other improve-
ments to real estate.

(2) STANDARDS.—

1 (A) CRITERIA.—In prescribing standards under paragraph (1), the agencies shall con-
sider—
(i) the risk posed to the Deposit Insurance Fund by such extensions of credit;
(i1) the need for safe and sound operation of insured depository institutions; and
(iii) the availability of credit.
(B) VARIATIONS PERMITTED.—In prescribing standards under paragraph (1), the appro-
priate Federal banking agencies may differentiate among types of loans—
(i) as may be required by Federal statute;
(i1) as may be warranted, based on the risk to the Deposit Insurance Fund; or
(iii) as may be warranted, based on the safety and soundness of the institutions.

(3) LOAN EVALUATION STANDARD.—No appropriate Federal banking agency shall adversely
evaluate an investment or a loan made by an insured depository institution, or consider such
a loan to be nonperforming, solely because the loan is made to or the investment is in commer-
cial, residential, or industrial property, unless such investment or loan may affect the institu-
tion’s safety and soundness.

(4) EFFECTIVE DATE.—The regulations adopted under paragraph (1) shall become effective
not later than 15 months after the date of enactment of the Federal Deposit Insurance Cor-
poration Improvement Act of 1991. Such regulations shall continue in effect except as uni-
formly amended by the appropriate Federal banking agencies, acting in concert.

(p) PERIODIC REVIEW OF CAPITAL STANDARDS.—Each appropriate Federal banking agency shall,
in consultation with the other Federal banking agencies, biennially review its capital standards for
insured depository institutions to determine whether those standards require sufficient capital to
facilitate prompt corrective action to prevent or minimize loss to the Deposit Insurance Fund, con-
sistent with section 38.

(q) SOVEREIGN Risk.—Section 25C of the Federal Reserve Act shall apply to every nonmember
insured bank in the same manner and to the same extent as if the nonmember insured bank were
a member bank.

(r) SUBSIDIARY DEPOSITORY INSTITUTIONS AS AGENTS FOR CERTAIN AFFILIATES.—

(1) IN GENERAL.—Any bank subsidiary of a bank holding company may receive deposits,
renew time deposits, close loans, service loans, and receive payments on loans and other obli-
gations as an agent for a depository institution affiliate.

(2) BANK ACTING AS AGENT IS NOT A BRANCH.—Notwithstanding any other provision of law,
a bank acting as an agent in accordance with paragraph (1) for a depository institution affiliate
shall not be considered to be a branch of the affiliate.

(3) PROHIBITIONS ON ACTIVITIES.—A depository institution may not—

(A) conduct any activity as an agent under paragraph (1) or (6) which such institution
is prohibited from conducting as a principal under any applicable Federal or State law;
or

(B) as a principal, have an agent conduct any activity under paragraph (1) or (6) which
the institution is prohibited from conducting under any applicable Federal or State law.
(4) EXISTING AUTHORITY NOT AFFECTED.—No provision of this subsection shall be construed

as affecting—
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(A) the authority of any depository institution to act as an agent on behalf of any other
depository institution under any other provision of law; or

(B) whether a depository institution which conducts any activity as an agent on behalf
of any other depository institution under any other provision of law shall be considered
to be a branch of such other institution.

(5) AGENCY RELATIONSHIP REQUIRED TO BE CONSISTENT WITH SAFE AND SOUND BANKING
PRACTICES.—An agency relationship between depository institutions under paragraph (1) or (6)
shall be on terms that are consistent with safe and sound banking practices and all applicable
regulations of any appropriate Federal banking agency.

(6) AFFILIATED INSURED SAVINGS ASSOCIATIONS.—An insured savings association which was
an affiliate of a bank on July 1, 1994, may conduct activities as an agent on behalf of such
bank in the same manner as an insured bank affiliate of such bank may act as agent for such
bank under this subsection to the extent such activities are conducted only in—

(A) any State in which—

(i) the bank is not prohibited from operating a branch under any provision of Fed-
eral or State law; and

(ii) the savings association maintained an office or branch and conducted business
as of July 1, 1994; or
(B) any State in which—

(i) the bank is not expressly prohibited from operating a branch under a State law
described in section 44(a)(2); and

(i1) the savings association maintained a main office and conducted business as
of July 1, 1994.

(s) PROHIBITION ON CERTAIN AFFILIATIONS.—

(1) IN GENERAL.—No depository institution may be an affiliate of, be sponsored by, or ac-
cept financial support, directly or indirectly, from any Government-sponsored enterprise.

(2) EXCEPTION FOR MEMBERS OF A FEDERAL HOME LOAN BANK.—Paragraph (1) shall not
apply with respect to the membership of a depository institution in a Federal home loan bank.

(3) ROUTINE BUSINESS FINANCING.—Paragraph (1) shall not apply with respect to advances
or other forms of financial assistance provided by a Government-sponsored enterprise pursuant
to the statutes governing such enterprise.

(4) STUDENT LOANS.—

(A) IN GENERAL.—This subsection shall not apply to any arrangement between the
Holding Company (or any subsidiary of the Holding Company other than the Student Loan
Marketing Association) and a depository institution, if the Secretary approves the affili-
ation and determines that—

(i) the reorganization of such Association in accordance with section 440 of the
Higher Education Act of 1965, as amended, will not be adversely affected by the ar-
rangement;

(ii) the dissolution of the Association pursuant to such reorganization will occur
before the end of the 2-year period beginning on the date on which such arrangement
is consummated or on such earlier date as the Secretary deems appropriate: Provided,
That the Secretary may extend this period for not more than 1 year at a time if the
Secretary determines that such extension is in the public interest and is appropriate
to achieve an orderly reorganization of the Association or to prevent market disrup-
tions in connection with such reorganization, but no such extensions shall in the ag-
gregate exceed 2 years;

(iii) the Association will not purchase or extend credit to, or guarantee or provide
credit enhancement to, any obligation of the depository institution;

(iv) the operations of the Association will be separate from the operations of the
depository institution; and

(v) until the “dissolution date” (as that term is defined in section 440 of the High-
er Education Act of 1965, as amended) has occurred, such depository institution will
not use the trade name or service mark “Sallie Mae” in connection with any product
or service it offers if the appropriate Federal banking agency for such depository insti-
tution determines that—

(I) the depository institution is the only institution offering such product or
service using the “Sallie Mae” name; and
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(IT) such use would result in the depository institution having an unfair com-
petitive advantage over other depository institutions.

(B) TERMS AND CONDITIONS.—In approving any arrangement referred to in subpara-
graph (A) the Secretary may impose any terms and conditions on such an arrangement
that the Secretary considers appropriate, including—

(i) imposing additional restrictions on the issuance of debt obligations by the Asso-
ciation; or
(i1) restricting the use of proceeds from the issuance of such debt.

(C) ADDITIONAL LIMITATIONS.—In the event that the Holding Company (or any sub-
sidiary of the Holding Company) enters into such an arrangement, the value of the Asso-
ciation’s “investment portfolio” shall not at any time exceed the lesser of—

(i) the value of such portfolio on the date of the enactment of this subsection; or
(i1) the value of such portfolio on the date such an arrangement is consummated.

The term “investment portfolio” shall mean all investments shown on the consolidated

balance sheet of the Association other than—

(I) any instrument or assets described in section 439(d) of the Higher Edu-
cation Act of 1965, as such section existed on the day before the date of the repeal
of such section;

(I) any direct noncallable obligations of the United States or any agency
thereof for which the full faith and credit of the United States is pledged; or

(ITI) cash or cash equivalents.

(D) ENFORCEMENT.—The terms and conditions imposed under subparagraph (B) may
bfg enforced by the Secretary in accordance with section 440 of the Higher Education Act
of 1965.

1(E) DEFINITIONS.—For purposes of this paragraph, the following definition shall
apply—

(i) ASSOCIATION; HOLDING COMPANY.—Notwithstanding any provision in section 3,
the terms “Association” and “Holding Company” have the same meanings as in section

440@) of the Higher Education Act of 1965.

(i1) SECRETARY.—The term “Secretary” means the Secretary of the Treasury.

(5) GOVERNMENT-SPONSORED ENTERPRISE DEFINED.—For purposes of this subsection, the
term “Government-sponsored enterprise” has the meaning given to such term in section
1404(e)(1)(A) of the Financial Institutions Reform, Recovery, and Enforcement Act of 1989.

(t) RECORDKEEPING REQUIREMENTS.—

(1) REQUIREMENTS.—Each appropriate Federal banking agency, after consultation with
and consideration of the views of the Commission, shall establish recordkeeping requirements
for banks relying on exceptions contained in paragraphs (4) and (5) of section 3(a) of the Secu-
rities Exchange Act of 1934. Such recordkeeping requirements shall be sufficient to dem-
onstrate compliance with the terms of such exceptions and be designed to facilitate compliance
with such exceptions.

(2) AVAILABILITY TO COMMISSION; CONFIDENTIALITY.—Each appropriate Federal banking
agency shall make any information required under paragraph (1) available to the Commission
upon request. Notwithstanding any other provision of law, the Commission shall not be com-
pelled to disclose any such information. Nothing in this paragraph shall authorize the Commis-
sion to withhold information from Congress, or prevent the Commission from complying with
a request for information from any other Federal department or agency or any self-regulatory
organization requesting the information for purposes within the scope of its jurisdiction, or
complying with an order of a court of the United States in an action brought by the United
States or the Commission. For purposes of section 552 of title 5, United States Code, this para-
graph shall be considered a statute described in subsection (b)(3)(B) of such section 552.

(3) DEFINITION.—As used in this subsection the term “Commission” means the Securities
and Exchange Commission.

(u) LIMITATION ON CLAIMS.—

(1) IN GENERAL.—No person may bring a claim against any Federal banking agency (in-
cluding in its capacity as conservator or receiver) for the return of assets of an affiliate or con-
trolling shareholder of the insured depository institution transferred to, or for the benefit of,
an insured depository institution by such affiliate or controlling shareholder of the insured de-
pository institution, or a claim against such Federal banking agency for monetary damages or
other legal or equitable relief in connection with such transfer, if at the time of the transfer—
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(A) the insured depository institution is subject to any direction issued in writing by

a Federal banking agency to increase its capital; and

(B) for that portion of the transfer that is made by an entity covered by section 5(g)
of the Bank Holding Company Act of 1956 or section 45 of this Act, the Federal banking
agency has followed the procedure set forth in such section.

(2) DEFINITION OF CLAIM.—For purposes of paragraph (1), the term “claim”—

(A) means a cause of action based on Federal or State law that—
(i) provides for the avoidance of preferential or fraudulent transfers or convey-
ances; or
(i1) provides similar remedies for preferential or fraudulent transfers or convey-
ances; and
(B) does not include any claim based on actual intent to hinder, delay, or defraud pur-
suant to such a fraudulent transfer or conveyance law.

(v) LOANS BY INSURED INSTITUTIONS ON THEIR OWN STOCK.—

(1) GENERAL PROHIBITION.—No insured depository institution may make any loan or dis-
count on the security of the shares of its own capital stock.

(2) ExcLusiON.—For purposes of this subsection, an insured depository institution shall
not be deemed to be making a loan or discount on the security of the shares of its own capital
stock if it acquires the stock to prevent loss upon a debt previously contracted for in good faith.
(w) WRITTEN EMPLOYMENT REFERENCES MAY CONTAIN SUSPICIONS OF INVOLVEMENT IN ILLE-

GAL ACTIVITY.—

(1) AUTHORITY TO DISCLOSE INFORMATION.—Notwithstanding any other provision of law,
any insured depository institution, and any director, officer, employee, or agent of such institu-
tion, may disclose in any written employment reference relating to a current or former institu-
tion-affiliated party of such institution which is provided to another insured depository institu-
tion in response to a request from such other institution, information concerning the possible
involvement of such institution-affiliated party in potentially unlawful activity.

(2) INFORMATION NOT REQUIRED.—Nothing in paragraph (1) shall be construed, by itself,
to create any affirmative duty to include any information described in paragraph (1) in any
employment reference referred to in paragraph (1).

(3) MALICIOUS INTENT.—Notwithstanding any other provision of this subsection, voluntary
disclosure made by an insured depository institution, and any director, officer, employee, or
agent of such institution, under this subsection concerning potentially unlawful activity that
is made with malicious intent, shall not be shielded from liability from the person identified
in the disclosure.

(4) DEFINITION.—For purposes of this subsection, the term “insured depository institution”
includes any uninsured branch or agency of a foreign bank.

(x) PRIVILEGES NOT AFFECTED BY DISCLOSURE TO BANKING AGENCY OR SUPERVISOR.—

(1) IN GENERAL.—The submission by any person of any information to the [Bureau of Con-
sumer Financial Protection]l Consumer Financial Protection Bureau, any Federal banking
agency, State bank supervisor, or foreign banking authority for any purpose in the course of
any supervisory or regulatory process of such Bureau, agency, supervisor, or authority shall
not be construed as waiving, destroying, or otherwise affecting any privilege such person may
claim with respect to such information under Federal or State law as to any person or entity
other than such Bureau, agency, supervisor, or authority.

(2) RULE OF CONSTRUCTION.—No provision of paragraph (1) may be construed as implying
or establishing that—

(A) any person waives any privilege applicable to information that is submitted or
transferred under any circumstance to which paragraph (1) does not apply; or

(B) any person would waive any privilege applicable to any information by submitting
the information to the [Bureau of Consumer Financial Protection] Consumer Financial

Protection Bureau, any Federal banking agency, State bank supervisor, or foreign banking

authority, but for this subsection.

(y) STATE LENDING LIMIT TREATMENT OF DERIVATIVES TRANSACTIONS.—An insured State bank
may engage in a derivative transaction, as defined in section 5200(b)(3) of the Revised Statutes
of the United States (12 U.S.C. 84(b)(3)), only if the law with respect to lending limits of the State
in which the insured State bank is chartered takes into consideration credit exposure to derivative
transactions.

(z) GENERAL PROHIBITION ON SALE OF ASSETS.—
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(1) IN GENERAL.—An insured depository institution may not purchase an asset from, or sell
an asset to, an executive officer, director, or principal shareholder of the insured depository
institution, or any related interest of such person (as such terms are defined in section 22(h)
of Federal Reserve Act), unless—

(A) the transaction is on market terms; and
(B) if the transaction represents more than 10 percent of the capital stock and surplus

of the insured depository institution, the transaction has been approved in advance by a

majority of the members of the board of directors of the insured depository institution who

do not have an interest in the transaction.

(2) RULEMAKING.—The Board of Governors of the Federal Reserve System may issue such
rules as may be necessary to define terms and to carry out the purposes this subsection. Before
proposing or adopting a rule under this paragraph, the Board of Governors of the Federal Re-
serve System shall consult with the Comptroller of the Currency and the Corporation as to
the terms of the rule.

(aa) TREATMENT OF CERTAIN MUNICIPAL OBLIGATIONS.—
(1) DEFINITIONS.—In this subsection—
(A) the term “investment grade”, with respect to an obligation, has the meaning given
the term in section 1.2 of title 12, Code of Federal Regulations, or any successor thereto;
(B) the term “liquid and readily-marketable” has the meaning given the term in sec-
tion 249.3 of title 12, Code of Federal Regulations, or any successor thereto; and
(C) the term “municipal obligation” means an obligation of—
(i) a State or any political subdivision thereof; or
(i) any agency or instrumentality of a State or any political subdivision thereof.

(2) MUNICIPAL OBLIGATIONS.—For purposes of the final rule entitled “Liquidity Coverage
Ratio: Liquidity Risk Measurement Standards” (79 Fed. Reg. 61439 (October 10, 2014)), the
final rule entitled “Liquidity Coverage Ratio: Treatment of U.S. Municipal Securities as High-
Quality Liquid Assets” (81 Fed. Reg. 21223 (April 11, 2016)), and any other regulation that
incorporates a definition of the term “high-quality liquid asset” or another substantially similar
term, the appropriate Federal banking agencies shall treat a municipal obligation as a high-
quality liquid asset that is a level 2B liquid asset if that obligation is, as of the date of calcula-
tion—

(A) liquid and readily-marketable; and
(B) investment grade.

* * * & *k *k *

SEC. 43. DEPOSITORY INSTITUTIONS LACKING FEDERAL DEPOSIT INSURANCE.
(a) ANNUAL INDEPENDENT AUDIT OF PRIVATE DEPOSIT INSURERS.—

(1) AUDIT REQUIRED.—Any private deposit insurer shall obtain an annual audit from an
independent auditor using generally accepted auditing standards. The audit shall include a de-
termination of whether the private deposit insurer follows generally accepted accounting prin-
ciples and has set aside sufficient reserves for losses.

(2) PROVIDING COPIES OF AUDIT REPORT.—

(A) PRIVATE DEPOSIT INSURER.—The private deposit insurer shall provide a copy of the
audit report—

(i) to each depository institution the deposits of which are insured by the private
deposit insurer, not later than 14 days after the audit is completed;

(i1) to the appropriate supervisory agency of each State in which such an institu-
tion receives deposits, not later than 7 days after the audit is completed; and

(iii) in the case of depository institutions described in subsection (e)(2)(A) the de-
posits of which are insured by the private insurer which are members of a Federal
home loan bank, to the Federal Housing Finance Agency, not later than 7 days after
the audit is completed.

(B) DEPOSITORY INSTITUTION.—Any depository institution the deposits of which are in-
sured by the private deposit insurer shall provide a copy of the audit report, upon request,
to any current or prospective customer of the institution.

(3) ENFORCEMENT BY APPROPRIATE STATE SUPERVISOR.—Any appropriate State supervisor
of a private deposit insurer, and any appropriate State supervisor of a depository institution
which receives deposits that are insured by a private deposit insurer, may examine and enforce
compliance with this subsection under the applicable regulatory authority of such supervisor.
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(b) DISCLOSURE REQUIRED.—Any depository institution lacking Federal deposit insurance shall,
within the United States, do the following:

(1) PERIODIC STATEMENTS; ACCOUNT RECORDS.—Include conspicuously in all periodic state-
ments of account, on each signature card, and on each passbook, certificate of deposit, or share
certificate. a notice that the institution is not federally insured, and that if the institution fails,
the Federal Government does not guarantee that depositors will get back their money.

(2) ADVERTISING; PREMISES.—

(A) IN GENERAL.—Include clearly and conspicuously in all advertising, except as pro-
vided in subparagraph (B); and at each station or window where deposits are normally re-
ceived, its principal place of business and all its branches where it accepts deposits or
opens accounts (excluding automated teller machines or point of sale terminals), and on
its main Internet page, a notice that the institution is not federally insured.

(B) ExXcePTIONS.—The following need not include a notice that the institution is not
federally insured:

(i) Any sign, document, or other item that contains the name of the depository in-
stitution, its logo, or its contact information, but only if the sign, document, or item
does not include any information about the institution’s products or services or infor-
mation otherwise promoting the institution.

(i1) Small utilitarian items that do not mention deposit products or insurance if
inclusion of the notice would be impractical.

(3) ACKNOWLEDGMENT OF DISCLOSURE.—

(A) NEW DEPOSITORS OBTAINED OTHER THAN THROUGH A CONVERSION OR MERGER.—
With respect to any depositor who was not a depositor at the depository institution before
the effective date of the Financial Services Regulatory Relief Act of 2006, and who is not
a depositor as described in subparagraph (B), receive any deposit for the account of such
depositor only if the depositor has signed a written acknowledgement that—

(i) the institution is not federally insured; and

(ii) if the institution fails, the Federal Government does not guarantee that the
depositor will get back the depositor’s money.

(B) NEW DEPOSITORS OBTAINED THROUGH A CONVERSION OR MERGER.—With respect to
a depositor at a federally insured depository institution that converts to, or merges into,
a depository institution lacking federal insurance after the effective date of the Financial
Services Regulatory Relief Act of 2006, receive any deposit for the account of such deposi-
tor only if—

(i) the depositor has signed a written acknowledgement described in subparagraph
(A); or

(i1) the institution makes an attempt, as described in subparagraph (D) and sent
by mail no later than 45 days after the effective date of the conversion or merger, to
obtain the acknowledgment.

(C) CURRENT DEPOSITORS.—Receive any deposit after the effective date of the Finan-
cial Services Regulatory Relief Act of 2006 for the account of any depositor who was a de-
positor on that date only if—

(i) the depositor has signed a written acknowledgement described in subparagraph
(A); or

(i1) the institution has complied with the provisions of subparagraph (E) which are
applicable as of the date of the deposit.

(D) ALTERNATIVE PROVISION OF NOTICE TO NEW DEPOSITORS OBTAINED THROUGH A CON-
VERSION OR MERGER.—

(i) IN GENERAL.—Transmit to each depositor who has not signed a written ac-
knowledgement described in subparagraph (A)—

(I) a conspicuous card containing the information described in clauses (i) and

(ii) of subparagraph (A), and a line for the signature of the depositor; and

(IT) accompanying materials requesting the depositor to sign the card, and re-
turn the signed card to the institution.

(E) ALTERNATIVE PROVISION OF NOTICE TO CURRENT DEPOSITORS.—

(i) IN GENERAL.—Transmit to each depositor who was a depositor before the effec-
tive date of the Financial Services Regulatory Relief Act of 2006, and has not signed
a written acknowledgement described in subparagraph (A)—
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(I) a conspicuous card containing the information described in clauses (i) and
(i1) of subparagraph (A), and a line for the signature of the depositor; and

(IT) accompanying materials requesting the depositor to sign the card, and re-
turn the signed card to the institution.

(ii) MANNER AND TIMING OF NOTICE.—

(I) FIRST NOTICE.—Make the transmission described in clause (i) via mail not
later than three months after the effective date of the Financial Services Regu-
latory Relief Act of 2006.

(IT) SECOND NOTICE.—Make a second transmission described in clause (i) via
mail not less than 30 days and not more than three months after a transmission
to the depositor in accordance with subclause (I), if the institution has not, by the
date of such mailing, received from the depositor a card referred to in clause (i)
which has been signed by the depositor.

(c) MANNER AND CONTENT OF DISCLOSURE.—To ensure that current and prospective customers
understand the risks involved in foregoing Federal deposit insurance, the Bureau, by regulation
or order, shall prescribe the manner and content of disclosure required under this section, which
shall be presented in such format and in such type size and manner as to be simple and easy to
understand.

(d) EXCEPTIONS FOR INSTITUTIONS NOT RECEIVING RETAIL DEPOSITS.—The Bureau may, by reg-
ulation or order, make exceptions to subsection (b) for any depository institution that, within the
United States, does not receive initial deposits of less than an amount equal to the standard max-
imum deposit insurance amount from individuals who are citizens or residents of the United
States, other than money received in connection with any draft or similar instrument issued to
transmit money.

(e) DEFINITIONS.—For purposes of this section:

(1) APPROPRIATE SUPERVISOR.—The “appropriate supervisor” of a depository institution
means the agency primarily responsible for supervising the institution.
(2) DEPOSITORY INSTITUTION.—The term “depository institution” includes—
(A) any entity described in section 19(b)(1)(A)(iv) of the Federal Reserve Act; and
(B) any entity that, as determined by the Bureau—
(i) is engaged in the business of receiving deposits; and
(i1) could reasonably be mistaken for a depository institution by the entity’s cur-
rent or prospective customers.
(3) LACKING FEDERAL DEPOSIT INSURANCE.—A depository institution lacks Federal deposit
insurance if the institution is not either—

(A) an insured depository institution; or

(B) an insured credit union, as defined in section 101 of the Federal Credit Union Act.
(4) PRIVATE DEPOSIT INSURER.—The term “private deposit insurer” means any entity insur-

ing the deposits of any depository institution lacking Federal deposit insurance.

(5) BUREAU.—The term “Bureau” means the [Bureau of Consumer Financial Protection]

Consumer Financial Protection Bureau.

(f) ENFORCEMENT.—

(1) LIMITED ENFORCEMENT AUTHORITY.—Compliance with the requirements of subsections

(b), (c), and (e), and any regulation prescribed or order issued under such subsection, shall be

enforced under the Consumer Financial Protection Act of 2010, by the Bureau, subject to sub-

title B of the Consumer Financial Protection Act of 2010, and under the Federal Trade Com-
mission Act (15 U.S.C. 41 et seq.) by the Federal Trade Commission.
(2) BROAD STATE ENFORCEMENT AUTHORITY.—

(A) IN GENERAL.—Subject to subparagraph (C), an appropriate State supervisor of a
depository institution lacking Federal deposit insurance may examine and enforce compli-
ance with the requirements of this section, and any regulation prescribed under this sec-
tion.

(B) STATE POWERS.—For purposes of bringing any action to enforce compliance with
this section, no provision of this section shall be construed as preventing an appropriate
State supervisor of a depository institution lacking Federal deposit insurance from exer-
cising any powers conferred on such official by the laws of such State.

(C) LIMITATION ON STATE ACTION WHILE FEDERAL ACTION PENDING.—If the Bureau or
Federal Trade Commission has instituted an enforcement action for a violation of this sec-
tion, no appropriate State supervisory agency may, during the pendency of such action,
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bring an action under this section against any defendant named in the complaint of the
Bureau or Federal Trade Commission for any violation of this section that is alleged in
that complaint.

* * * * & * *

FINANCIAL INSTITUTIONS REFORM, RECOVERY, AND ENFORCEMENT ACT OF 1989

TITLE XI—REAL ESTATE APPRAISAL REFORM
AMENDMENTS

SEC. 1112. FUNCTIONS OF THE FEDERAL FINANCIAL INSTITUTIONS REGULATORY AGENCIES RELATING
TO APPRAISER QUALIFICATIONS.

(a) IN GENERAL.—Each Federal financial institutions regulatory agency and the Resolution
Trust Corporation shall prescribe, in accordance with sections 1113 and 1114 of this title, which
categories of federally related transactions should be appraised by a State certified appraiser and
which by a State licensed appraiser under this title.

(b) THRESHOLD LEVEL.—Each Federal financial institutions regulatory agency and the Resolu-
tion Trust Corporation may establish a threshold level at or below which a certified or licensed
appraiser is not required to perform appraisals in connection with federally related transactions,
if such agency determines in writing that such threshold level does not represent a threat to the
safety and soundness of financial institutions, and receives concurrence from the [Bureau of Con-
sumer Financial Protection] Consumer Financial Protection Bureau that such threshold level pro-
vides reasonable protection for consumers who purchase 1-4 unit single-family residences.

(¢c) GAO STUDY OF APPRAISALS IN CONNECTION WITH REAL ESTATE RELATED FINANCIAL TRANS-
ACTIONS BELOW THE THRESHOLD LEVEL.—

(1) GAO stuDIES.—The Comptroller General of the United States may conduct, under such
conditions as the Comptroller General determines appropriate, studies on the adequacy and
quality of appraisals or evaluations conducted in connection with real estate related financial
transactions below the threshold level established under subsection (b), taking into account—

(A) the cost to any financial institution involved in any such transaction;
(B) the possibility of losses to the Deposit Insurance Fund or the National Credit

Union Share Insurance Fund;

(C) the cost to any customer involved in any such transaction; and
(D) the effect on low-income housing.

(2) REPORTS TO CONGRESS AND THE APPROPRIATE FEDERAL FINANCIAL INSTITUTIONS REGU-
LATORY AGENCIES.—Upon completing each of the studies referred to in paragraph (1), the
Comptroller General shall submit a report on the Comptroller General’s findings and conclu-
sions with respect to such study to the Federal financial institutions regulatory agencies, the
Committee on Banking, Finance and Urban Affairs of the House of Representatives, and the
Committee on Banking, Housing, and Urban Affairs of the Senate, together with such rec-
ommendations for legislative or administrative action as the Comptroller General determines
to be appropriate.

* * * & *k *k *

SEC. 1124. APPRAISAL MANAGEMENT COMPANY MINIMUM REQUIREMENTS.

(a) IN GENERAL.—The Board of Governors of the Federal Reserve System, the Comptroller of
the Currency, the Federal Deposit Insurance Corporation, the National Credit Union Administra-
tion Board, the Federal Housing Finance Agency, and the [Bureau of Consumer Financial Protec-
tion] Consumer Financial Protection Bureau shall jointly, by rule, establish minimum require-
ments to be applied by a State in the registration of appraisal management companies. Such re-
quirements shall include a requirement that such companies—

(1) register with and be subject to supervision by a State appraiser certifying and licensing
agency in each State in which such company operates;
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(2) verify that only licensed or certified appraisers are used for federally related trans-
actions;

(3) require that appraisals coordinated by an appraisal management company comply with
the Uniform Standards of Professional Appraisal Practice; and

(4) require that appraisals are conducted independently and free from inappropriate influ-
ence and coercion pursuant to the appraisal independence standards established under section
129E of the Truth in Lending Act.

(b) RELATION TO STATE LAW.—Nothing in this section shall be construed to prevent States from
establishing requirements in addition to any rules promulgated under subsection (a).

(c) FEDERALLY REGULATED FINANCIAL INSTITUTIONS.—The requirements of subsection (a) shall
apply to an appraisal management company that is a subsidiary owned and controlled by a finan-
cial institution and regulated by a Federal financial institution regulatory agency. An appraisal
management company that is a subsidiary owned and controlled by a financial institution regu-
lated by a Federal financial institution regulatory agency shall not be required to register with a
State.

(d) REGISTRATION LIMITATIONS.—An appraisal management company shall not be registered by
a State or included on the national registry if such company, in whole or in part, directly or indi-
rectly, is owned by any person who has had an appraiser license or certificate refused, denied, can-
celled, surrendered in lieu of revocation, or revoked in any State. Additionally, each person that
owns more than 10 percent of an appraisal management company shall be of good moral character,
as determined by the State appraiser certifying and licensing agency, and shall submit to a back-
ground investigation carried out by the State appraiser certifying and licensing agency.

(e) REPORTING.—The Board of Governors of the Federal Reserve System, the Comptroller of
the Currency, the Federal Deposit Insurance Corporation, the National Credit Union Administra-
tion Board, the Federal Housing Finance Agency, and the [Bureau of Consumer Financial Protec-
tion] Consumer Financial Protection Bureau shall jointly promulgate regulations for the reporting
of the activities of appraisal management companies to the Appraisal Subcommittee in determining
the payment of the annual registry fee.

(f) EFFECTIVE DATE.—

(1) IN GENERAL.—No appraisal management company may perform services related to a
federally related transaction in a State after the date that is 36 months after the date on
which the regulations required to be prescribed under subsection (a) are prescribed in final
form unless such company is registered with such State or subject to oversight by a Federal
financial institutions regulatory agency.

(2) EXTENSION OF EFFECTIVE DATE.—Subject to the approval of the Council, the Appraisal
Subcommittee may extend by an additional 12 months the requirements for the registration
and supervision of appraisal management companies if it makes a written finding that a State
has made substantial progress in establishing a State appraisal management company reg-
istration and supervision system that appears to conform with the provisions of this title.

SEC. 1125. AUTOMATED VALUATION MODELS USED TO ESTIMATE COLLATERAL VALUE FOR MORTGAGE
LENDING PURPOSES.

(a) IN GENERAL.—Automated valuation models shall adhere to quality control standards de-
signed to—

d(Ill) ensure a high level of confidence in the estimates produced by automated valuation
models;

(2) protect against the manipulation of data;

(3) seek to avoid conflicts of interest;

(4) require random sample testing and reviews; and

(5) account for any other such factor that the agencies listed in subsection (b) determine
to be appropriate.

(b) ADOPTION OF REGULATIONS.—The Board, the Comptroller of the Currency, the Federal De-
posit Insurance Corporation, the National Credit Union Administration Board, the Federal Housing
Finance Agency, and the [Bureau of Consumer Financial Protection] Consumer Financial Protec-
tion Bureau, in consultation with the staff of the Appraisal Subcommittee and the Appraisal Stand-
ards Board of the Appraisal Foundation, shall promulgate regulations to implement the quality
control standards required under this section.

(c) ENFORCEMENT.—Compliance with regulations issued under this subsection shall be enforced
by—
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(1) with respect to a financial institution, or subsidiary owned and controlled by a financial
institution and regulated by a Federal financial institution regulatory agency, the Federal fi-
nancial institution regulatory agency that acts as the primary Federal supervisor of such fi-
nancial institution or subsidiary; and

(2) with respect to other participants in the market for appraisals of 1-to-4 unit single fam-
ily residential real estate, the Federal Trade Commission, the [Bureau of Consumer Financial
Protection] Consumer Financial Protection Bureau, and a State attorney general.

(d) AUTOMATED VALUATION MODEL DEFINED.—For purposes of this section, the term “auto-
mated valuation model” means any computerized model used by mortgage originators and sec-
ondary market issuers to determine the collateral worth of a mortgage secured by a consumer’s
principal dwelling.

SEC. 1127. EXEMPTION FROM APPRAISALS OF REAL ESTATE LOCATED IN RURAL AREAS.

(a) DEFINITIONS.—In this section—

(1) the term “mortgage originator” has the meaning given the term in section 103 of the
Truth in Lending Act (15 U.S.C. 1602); and

(2) the term “transaction value” means the amount of a loan or extension of credit, includ-
ing a loan or extension of credit that is part of a pool of loans or extensions of credit.

(b) APPRAISAL NOT REQUIRED.—Except as provided in subsection (d), notwithstanding any
other provision of law, an appraisal in connection with a federally related transaction involving
real property or an interest in real property is not required if—

(1) the real property or interest in real property is located in a rural area, as described
in section 1026.35(b)(2)(iv)(A) of title 12, Code of Federal Regulations;

(2) not later than 3 days after the date on which the Closing Disclosure Form, made in
accordance with the final rule of the [Bureau of Consumer Financial Protection] Consumer
Financial Protection Bureau entitled “Integrated Mortgage Disclosures Under the Real Estate
Settlement Procedures Act (Regulation X) and the Truth in Lending Act (Regulation Z)” (78
Fed. Reg. 79730 (December 31, 2013)), relating to the federally related transaction is given to
the consumer, the mortgage originator or its agent, directly or indirectly—

(A) has contacted not fewer than 3 State certified appraisers or State licensed apprais-
ers, as applicable, on the mortgage originator’s approved appraiser list in the market area
in accordance with part 226 of title 12, Code of Federal Regulations; and

(B) has documented that no State certified appraiser or State licensed appraiser, as
applicable, was available within 5 business days beyond customary and reasonable fee and
timeliness standards for comparable appraisal assignments, as documented by the mort-
gage originator or its agent;

(3) the transaction value is less than $400,000; and

(4) the mortgage originator is subject to oversight by a Federal financial institutions regu-
latory agency.

(c) SALE, ASSIGNMENT, OR TRANSFER.—A mortgage originator that makes a loan without an
appraisal under the terms of subsection (b) shall not sell, assign, or otherwise transfer legal title
to the loan unless—

(1) the loan is sold, assigned, or otherwise transferred to another person by reason of the
bankruptcy or failure of the mortgage originator;

(2) the loan is sold, assigned, or otherwise transferred to another person regulated by a
Federal financial institutions regulatory agency, so long as the loan is retained in portfolio by
the person;

(3) the sale, assignment, or transfer is pursuant to a merger of the mortgage originator
with another person or the acquisition of the mortgage originator by another person or of an-
other person by the mortgage originator; or

(4) the sale, loan, or transfer is to a wholly owned subsidiary of the mortgage originator,
provided that, after the sale, assignment, or transfer, the loan is considered to be an asset of
the mortgage originator for regulatory accounting purposes.

(d) EXCEPTION.—Subsection (b) shall not apply if—

(1) a Federal financial institutions regulatory agency requires an appraisal under section
225.63(c), 323.3(c), 34.43(c), or 722.3(e) of title 12, Code of Federal Regulations; or

(2) the loan is a high-cost mortgage, as defined in section 103 of the Truth in Lending
Act (15 U.S.C. 1602).
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(e) ANTI-EVASION.—Each Federal financial institutions regulatory agency shall ensure that any
mortgage originator that the Federal financial institutions regulatory agency oversees that makes
a significant amount of loans under subsection (b) is complying with the requirements of subsection
(b)(2) with respect to each loan.

TITLE XII—MISCELLANEOUS PROVISIONS

* * & & k k *

SEC. 1206. COMPARABILITY IN COMPENSATION SCHEDULES.

(a) IN GENERAL.—The Federal Deposit Insurance Corporation, the Comptroller of the Cur-
rency, the National Credit Union Administration Board, the Federal Housing Finance Board, the
Office of Financial Research, and the [Bureau of Consumer Financial Protection] Consumer Finan-
cial Protection Bureau the Oversight Board of the Resolution Trust Corporation, the Farm Credit
Administration, in establishing and adjusting schedules of compensation and benefits which are to
be determined solely by each agency under applicable provisions of law, shall inform the heads of
the other agencies and the Congress of such compensation and benefits and shall seek to maintain
comparability regarding compensation and benefits.

(b) CommMmoDITY FUTURES TRADING COMMISSION.—In establishing and adjusting schedules of
compensation and benefits for employees of the Commodity Futures Trading Commission under ap-
plicable provisions of law, the Commission shall—

(1) inform the heads of the agencies referred to in subsection (a) and Congress of such com-
pensation and benefits; and

(2) seek to maintain comparability with those agencies regarding compensation and bene-
fits.

* * & * & *k *

FINANCIAL LITERACY AND EDUCATION IMPROVEMENT ACT

TITLE V—-FINANCIAL LITERACY AND EDUCATION
IMPROVEMENT

SEC. 511. SHORT TITLE.
This title may be cited as the “Financial Literacy and Education Improvement Act”.
* % * *k * * *

SEC. 513. ESTABLISHMENT OF FINANCIAL LITERACY AND EDUCATION COMMISSION.

(a) IN GENERAL.—There is established a commission to be known as the “Financial Literacy
and Education Commission”.

(b) PURPOSE.—The Commission shall serve to improve the financial literacy and education of
persons in the United States through development of a national strategy to promote financial lit-
eracy and education.

(c) MEMBERSHIP.—

(1) CoMPOSITION.—The Commission shall be composed of—

(A) the Secretary of the Treasury;

(B) the respective head of each of the Federal banking agencies (as defined in section
3 of the Federal Deposit Insurance Act), the National Credit Union Administration, the
Securities and Exchange Commission, each of the Departments of Education, Agriculture,
Defense, Health and Human Services, Housing and Urban Development, Labor, and Vet-
erans Affairs, the Federal Trade Commission, the General Services Administration, the
Small Business Administration, the Social Security Administration, the Commodity Fu-
tures Trading Commission, and the Office of Personnel Management;

(C) the Director of the [Bureau of Consumer Financial Protection] Consumer Finan-
cial Protection Bureau; and
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(D) at the discretion of the President, not more than 5 individuals appointed by the

President from among the administrative heads of any other Federal agencies, depart-

ments, or other Federal Government entities, whom the President determines to be en-

gaged in a serious effort to improve financial literacy and education.

(2) ALTERNATES.—Each member of the Commission may designate an alternate if the
member is unable to attend a meeting of the Commission. Such alternate shall be an indi-
vidual who exercises significant decisionmaking authority.

(d) CHAIRPERSON.—The Secretary of the Treasury shall serve as the Chairperson. The Director
of the [Bureau of Consumer Financial Protection]l Consumer Financial Protection Bureau shall
serve as the Vice Chairman.

(e) MEETINGS.—The Commission shall hold, at the call of the Chairperson, at least 1 meeting
every 4 months. All such meetings shall be open to the public. The Commission may hold, at the
call of the Chairperson, such other meetings as the Chairperson sees fit to carry out this title.

(f) QUORUM.—A majority of the members of the Commission shall constitute a quorum, but
a lesser number of members may hold hearings.

(g) INITIAL MEETING.—The Commission shall hold its first meeting not later than 60 days after
the date of enactment of this Act.

* * * & & k *

SECTION 626 OF THE FINANCIAL SERVICES AND GENERAL GOVERNMENT
APPROPRIATIONS ACT, 2009

SEC. 626. (a)(1) The [Bureau of Consumer Financial Protection] Consumer Financial Protec-
tion Bureau shall have authority to prescribe rules with respect to mortgage loans in accordance
with section 553 of title 5, United States Code. Such rulemaking shall relate to unfair or deceptive
acts or practices regarding mortgage loans, which may include unfair or deceptive acts or practices
involving loan modification and foreclosure rescue services. Any violation of a rule prescribed under
this paragraph shall be treated as a violation of a rule prohibiting unfair, deceptive, or abusive
acts or practices under the Consumer Financial Protection Act of 2010 and a violation of a rule
under section 18 of the Federal Trade Commission Act (15 U.S.C. 57a) regarding unfair or decep-
tive acts or practices.

(2) The [Bureau of Consumer Financial Protection] Consumer Financial Protection Bureau
shall enforce the rules issued under paragraph (1) in the same manner, by the same means, and
with the same jurisdiction, powers, and duties, as though all applicable terms and provisions of
the Consumer Financial Protection Act of 2010 were incorporated into and made part of this sub-
section.

(3) Subject to subtitle B of the Consumer Financial Protection Act of 2010, the Federal Trade
Commission shall enforce the rules issued under paragraph (1), in the same manner, by the same
means, and with the same jurisdiction, as though all applicable terms and provisions of the Federal
Trad(% Commission Act were incorporated into and made part of this section.

)
(1) Except as provided in paragraph (6), in any case in which the attorney general of a

State has reason to believe that an interest of the residents of the State has been or is threat-

ened or adversely affected by the engagement of any person subject to a rule prescribed under

subsection (a) in practices that violate such rule, the State, as parens patriae, may bring a

civil action on behalf of its residents in an appropriate district court of the United States or

other court of competent jurisdiction—

(A) to enjoin that practice;

(B) to enforce compliance with the rule;

(C) to obtain damages, restitution, or other compensation on behalf of the residents
of the State; or

(D) to obtain penalties and relief provided under the Consumer Financial Protection
Act of 2010, the Federal Trade Commission Act, and such other relief as the court deems
appropriate.

(2) The State shall serve written notice to the [Bureau of Consumer Financial Protection] Con-
sumer Financial Protection Bureau or the Commission, as appropriate of any civil action under
paragraph (1) at least 60 days prior to initiating such civil action. The notice shall include a copy
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of the complaint to be filed to initiate such civil action, except that if it is not feasible for the State
to provide such prior notice, the State shall provide notice immediately upon instituting such civil
action.

(3) Upon receiving the notice required by paragraph (2) and subject to subtitle B of the Con-
sumer Financial Protection Act of 2010 the [Bureau of Consumer Financial Protection] Consumer
Financial Protection Bureau or the Commission, as appropriate may intervene in such civil action
and upon intervening—

(A) be heard on all matters arising in such civil action;
(B) remove the action to the appropriate United States district court; and
(C) file petitions for appeal of a decision in such civil action.

(4) Nothing in this subsection shall prevent the attorney general of a State from exercising
the powers conferred on the attorney general by the laws of such State to conduct investigations
or to administer oaths or affirmations or to compel the attendance of witnesses or the production
of documentary and other evidence. Nothing in this section shall prohibit the attorney general of
a State, or other authorized State officer, from proceeding in State or Federal court on the basis
of an alleged violation of any civil or criminal statute of that State.

(5) In a civil action brought under paragraph (1)—

(A) the venue shall be a judicial district in which the defendant is found, is an inhabitant,

%r gransaé:ts business or wherever venue is proper under section 1391 of title 28, United States

ode; an
(B) process may be served without regard to the territorial limits of the district or of the

State in which the civil action is instituted.

(6) Whenever a civil action or an administrative action has been instituted by or on behalf of
the [Bureau of Consumer Financial Protection] Consumer Financial Protection Bureau or the
Commission for violation of any provision of law or rule described in paragraph (1), no State may,
during the pendency of such action instituted by or on behalf of the [Bureau of Consumer Finan-
cial Protection] Consumer Financial Protection Bureau or the Commission, institute a civil action
under that paragraph against any defendant named in the complaint in such action for violation
of any law or rule as alleged in such complaint.

(7) If the attorney general of a State prevails in any civil action under paragraph (1), the State
can recover reasonable costs and attorney fees from the lender or related party.

GRAMM-LEACH-BLILEY ACT

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.
(a) SHORT TITLE.—This Act may be cited as the “Gramm-Leach-Bliley Act”.

* * & & *k k *

TITLE V—PRIVACY

Subtitle A—Disclosure of Nonpublic Personal Information

SEC. 501. PROTECTION OF NONPUBLIC PERSONAL INFORMATION.

(a) PRIvACY OBLIGATION PoLicY.—It is the policy of the Congress that each financial institu-
tion has an affirmative and continuing obligation to respect the privacy of its customers and to
protect the security and confidentiality of those customers’ nonpublic personal information.

(b) FINANCIAL INSTITUTIONS SAFEGUARDS.—In furtherance of the policy in subsection (a), each
agency or authority described in section 505(a), other than the [Bureau of Consumer Financial Pro-
tection] Consumer Financial Protection Bureau, shall establish appropriate standards for the fi-
nancial institutions subject to their jurisdiction relating to administrative, technical, and physical
safeguards—

(1) to insure the security and confidentiality of customer records and information;

(2) to protect against any anticipated threats or hazards to the security or integrity of such
records; and

(3) to protect against unauthorized access to or use of such records or information which
could result in substantial harm or inconvenience to any customer.
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SEC. 502. OBLIGATIONS WITH RESPECT TO DISCLOSURES OF PERSONAL INFORMATION.

(a) NOTICE REQUIREMENTS.—Except as otherwise provided in this subtitle, a financial institu-
tion may not, directly or through any affiliate, disclose to a nonaffiliated third party any nonpublic
personal information, unless such financial institution provides or has provided to the consumer
a notice that complies with section 503.

(b) OpT OUT.—

(1) IN GENERAL.—A financial institution may not disclose nonpublic personal information
to a nonaffiliated third party unless—

(A) such financial institution clearly and conspicuously discloses to the consumer, in
writing or in electronic form or other form permitted by the regulations prescribed under
section 504, that such information may be disclosed to such third party;

(B) the consumer is given the opportunity, before the time that such information is
initially disclosed, to direct that such information not be disclosed to such third party; and

(C) the consumer is given an explanation of how the consumer can exercise that non-
disclosure option.

(2) EXCEPTION.—This subsection shall not prevent a financial institution from providing
nonpublic personal information to a nonaffiliated third party to perform services for or func-
tions on behalf of the financial institution, including marketing of the financial institution’s
own products or services, or financial products or services offered pursuant to joint agreements
between two or more financial institutions that comply with the requirements imposed by the
regulations prescribed under section 504, if the financial institution fully discloses the pro-
viding of such information and enters into a contractual agreement with the third party that
requires the third party to maintain the confidentiality of such information.

(c) LIMITS ON REUSE OF INFORMATION.—Except as otherwise provided in this subtitle, a non-
affiliated third party that receives from a financial institution nonpublic personal information
under this section shall not, directly or through an affiliate of such receiving third party, disclose
such information to any other person that is a nonaffiliated third party of both the financial insti-
tution and such receiving third party, unless such disclosure would be lawful if made directly to
such other person by the financial institution.

(d) LIMITATIONS ON THE SHARING OF ACCOUNT NUMBER INFORMATION FOR MARKETING PUR-
POSES.—A financial institution shall not disclose, other than to a consumer reporting agency, an
account number or similar form of access number or access code for a credit card account, deposit
account, or transaction account of a consumer to any nonaffiliated third party for use in tele-
marketing, direct mail marketing, or other marketing through electronic mail to the consumer.

(e) GENERAL EXCEPTIONS.—Subsections (a) and (b) shall not prohibit the disclosure of non-
public personal information—

(1) as necessary to effect, administer, or enforce a transaction requested or authorized by
the consumer, or in connection with—

(A) servicing or processing a financial product or service requested or authorized by
the consumer;

(B) maintaining or servicing the consumer’s account with the financial institution, or
with another entity as part of a private label credit card program or other extension of
credit on behalf of such entity; or

(C) a proposed or actual securitization, secondary market sale (including sales of serv-
icing rights), or similar transaction related to a transaction of the consumer;

(2) with the consent or at the direction of the consumer;

(3)(A) to protect the confidentiality or security of the financial institution’s records per-
taining to the consumer, the service or product, or the transaction therein; (B) to protect
against or prevent actual or potential fraud, unauthorized transactions, claims, or other liabil-
ity; (C) for required institutional risk control, or for resolving customer disputes or inquiries;
(D) to persons holding a legal or beneficial interest relating to the consumer; or (E) to persons
acting in a fiduciary or representative capacity on behalf of the consumer;

(4) to provide information to insurance rate advisory organizations, guaranty funds or
agencies, applicable rating agencies of the financial institution, persons assessing the institu-
tion’s compliance with industry standards, and the institution’s attorneys, accountants, and
auditors;

(5) to the extent specifically permitted or required under other provisions of law and in
accordance with the Right to Financial Privacy Act of 1978, to law enforcement agencies (in-
cluding the [Bureau of Consumer Financial Protection] Consumer Financial Protection Bureau
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a Federal functional regulator, the Secretary of the Treasury with respect to subchapter II of
chapter 53 of title 31, United States Code, and chapter 2 of title I of Public Law 91-508 (12
U.S.C. 1951-1959), a State insurance authority, or the Federal Trade Commission), self-regu-
latory organizations, or for an investigation on a matter related to public safety;

(6)(A) to a consumer reporting agency in accordance with the Fair Credit Reporting Act,
or (B) from a consumer report reported by a consumer reporting agency;

(7) in connection with a proposed or actual sale, merger, transfer, or exchange of all or
a portion of a business or operating unit if the disclosure of nonpublic personal information
concerns solely consumers of such business or unit; or

(8) to comply with Federal, State, or local laws, rules, and other applicable legal require-
ments; to comply with a properly authorized civil, criminal, or regulatory investigation or sub-
poena or summons by Federal, State, or local authorities; or to respond to judicial process or
government regulatory authorities having jurisdiction over the financial institution for exam-
ination, compliance, or other purposes as authorized by law.

* * & & *k k *

SEC. 504. RULEMAKING.
(a) REGULATORY AUTHORITY.—

(1) RULEMAKING.—

(A) IN GENERAL.—Except as provided in subparagraph (C), the [Bureau of Consumer
Financial Protection] Consumer Financial Protection Bureau and the Securities and Ex-
change Commission shall have authority to prescribe such regulations as may be necessary
to carry out the purposes of this subtitle with respect to financial institutions and other
persons subject to their respective jurisdiction under section 505 (and notwithstanding
subtitle B of the Consumer Financial Protection Act of 2010), except that the [Bureau of
Consumer Financial Protection] Consumer Financial Protection Bureau shall not have au-
thority to prescribe regulations with respect to the standards under section 501.

(B) CFTC.—The Commodity Futures Trading Commission shall have authority to pre-
scribe such regulations as may be necessary to carry out the purposes of this subtitle with
respect to financial institutions and other persons subject to the jurisdiction of the Com-
modity Futures Trading Commission under section 5g of the Commodity Exchange Act.

(C) FEDERAL TRADE COMMISSION AUTHORITY.—Notwithstanding the authority of the
[Bureau of Consumer Financial Protection] Consumer Financial Protection Bureau under
subparagraph (A), the Federal Trade Commission shall have authority to prescribe such
regulations as may be necessary to carry out the purposes of this subtitle with respect to
any financial institution that is a person described in section 1029(a) of the Consumer Fi-
nancial Protection Act of 2010.

(D) RULE OF CONSTRUCTION.—Nothing in this paragraph shall be construed to alter,
affect, or otherwise limit the authority of a State insurance authority to adopt regulations
to carry out this subtitle.

(2) COORDINATION, CONSISTENCY, AND COMPARABILITY.—Each of the agencies authorized
under paragraph (1) to prescribe regulations shall consult and coordinate with the other such
agencies and, as appropriate, and with representatives of State insurance authorities des-
ignated by the National Association of Insurance Commissioners, for the purpose of assuring,
to the extent possible, that the regulations prescribed by each such agency are consistent and
comparable with the regulations prescribed by the other such agencies.

(3) PROCEDURES AND DEADLINE.—Such regulations shall be prescribed in accordance with
applicable requirements of title 5, United States Code.

(b) AUTHORITY TO GRANT EXCEPTIONS.—The regulations prescribed under subsection (a) may
include such additional exceptions to subsections (a) through (d) of section 502 as are deemed con-
sistent with the purposes of this subtitle.

SEC. 505. ENFORCEMENT.

(a) IN GENERAL.—Subject to subtitle B of the Consumer Financial Protection Act of 2010, this
subtitle and the regulations prescribed thereunder shall be enforced by the [Bureau of Consumer
Financial Protection] Consumer Financial Protection Bureau, the Federal functional regulators, the
State insurance authorities, and the Federal Trade Commission with respect to financial institu-
tions and other persons subject to their jurisdiction under applicable law, as follows:
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(1) Under section 8 of the Federal Deposit Insurance Act, by the appropriate Federal bank-

ing agency, as defined in section 3(q) of the Federal Deposit Insurance Act, in the case of—

(A) national banks, Federal branches and Federal agencies of foreign banks, and any

subsidiaries of such entities (except brokers, dealers, persons providing insurance, invest-
ment companies, and investment advisers);

(B) member banks of the Federal Reserve System (other than national banks),
branches and agencies of foreign banks (other than Federal branches, Federal agencies,
and insured State branches of foreign banks), commercial lending companies owned or con-
trolled by foreign banks, organizations operating under section 25 or 25A of the Federal
Reserve Act, and bank holding companies and their nonbank subsidiaries or affiliates (ex-
cept brokers, dealers, persons providing insurance, investment companies, and investment
advisers);

(C) banks insured by the Federal Deposit Insurance Corporation (other than members
of the Federal Reserve System), insured State branches of foreign banks, and any subsidi-
aries of such entities (except brokers, dealers, persons providing insurance, investment
companies, and investment advisers); and

(D) savings associations the deposits of which are insured by the Federal Deposit In-
surance Corporation, and any subsidiaries of such savings associations (except brokers,
dealers, persons providing insurance, investment companies, and investment advisers).

(2) Under the Federal Credit Union Act, by the Board of the National Credit Union Ad-
ministration with respect to any federally insured credit union, and any subsidiaries of such
an entity.

(3) Under the Securities Exchange Act of 1934, by the Securities and Exchange Commis-
sion with respect to any broker or dealer.

(4) Under the Investment Company Act of 1940, by the Securities and Exchange Commis-
sion with respect to investment companies.

(5) Under the Investment Advisers Act of 1940, by the Securities and Exchange Commis-
sion with respect to investment advisers registered with the Commission under such Act.

(6) Under State insurance law, in the case of any person engaged in providing insurance,
by the applicable State insurance authority of the State in which the person is domiciled, sub-
ject to section 104 of this Act.

(7) Under the Federal Trade Commission Act, by the Federal Trade Commission for any
other financial institution or other person that is not subject to the jurisdiction of any agency
or authority under paragraphs (1) through (6) of this subsection.

(8) Under subtitle E of the Consumer Financial Protection Act of 2010, by the [Bureau
of Consumer Financial Protection] Consumer Financial Protection Bureau, in the case of any
financial institution and other covered person or service provider that is subject to the jurisdic-
tion of the Bureau and any person subject to this subtitle, but not with respect to the stand-
ards under section 501.

(b) ENFORCEMENT OF SECTION 501.—

(1) IN GENERAL.—Except as provided in paragraph (2), the agencies and authorities de-
scribed in subsection (a), other than the [Bureau of Consumer Financial Protection] Consumer
Financial Protection Bureau, shall implement the standards prescribed under section 501(b) in
the same manner, to the extent practicable, as standards prescribed pursuant to section 39(a)
of the Federal Deposit Insurance Act are implemented pursuant to such section.

(2) ExcepTION.—The agencies and authorities described in paragraphs (3), (4), (5), (6), and
(7) of subsection (a) shall implement the standards prescribed under section 501(b) by rule
with respect to the financial institutions and other persons subject to their respective jurisdic-
tions under subsection (a).

(c) ABSENCE OF STATE ACTION.—If a State insurance authority fails to adopt regulations to
carry out this subtitle, such State shall not be eligible to override, pursuant to section
47(g)(2)(B)(iii) of the Federal Deposit Insurance Act, the insurance customer protection regulations
prescribed by a Federal banking agency under section 47(a) of such Act.

(d) DEFINITIONS.—The terms used in subsection (a)(1) that are not defined in this subtitle or
otherwise defined in section 3(s) of the Federal Deposit Insurance Act shall have the same meaning
as given in section 1(b) of the International Banking Act of 1978.

* * * * * *k *
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SEC. 507. RELATION TO STATE LAWS.

(a) IN GENERAL.—This subtitle and the amendments made by this subtitle shall not be con-
strued as superseding, altering, or affecting any statute, regulation, order, or interpretation in ef-
fect in any State, except to the extent that such statute, regulation, order, or interpretation is in-
consistent with the provisions of this subtitle, and then only to the extent of the inconsistency.

(b) GREATER PROTECTION UNDER STATE LAW.—For purposes of this section, a State statute,
regulation, order, or interpretation is not inconsistent with the provisions of this subtitle if the pro-
tection such statute, regulation, order, or interpretation affords any person is greater than the pro-
tection provided under this subtitle and the amendments made by this subtitle, as determined by
the [Bureau of Consumer Financial Protection] Consumer Financial Protection Bureau, after con-
sultation with the agency or authority with jurisdiction under section 505(a) of either the person
that initiated the complaint or that is the subject of the complaint, on its own motion or upon the
petition of any interested party.

HOME MORTGAGE DISCLOSURE ACT OF 1975

TITLE III—HOME MORTGAGE DISCLOSURE

SHORT TITLE
SEC. 301. This title may be cited as the “Home Mortgage Disclosure Act of 1975”.

* * & & *k k *

DEFINITIONS

SEc. 303. For purposes of this title—

(1) the term “Bureau” means the [Bureau of Consumer Financial Protection] Consumer
Financial Protection Bureau;

(2) the term “mortgage loan” means a loan which is secured by residential real property
or a home improvement loan;

(3) the term “depository institution”—

(A) means—
(i) any bank (as defined in section 3(a)(1) of the Federal Deposit Insurance Act);
(i) any savings association (as defined in section 3(b)(1) of the Federal Deposit
Insurance Act); and
(iii) any credit union,
which makes federally related mortgage loans as determined by the Board; and
(B) includes any other lending institution (as defined in paragraph (4)) other than any

institution described in subparagraph (A);

(4) the term “completed application” means an application in which the creditor has re-
ceived the information that is regularly obtained in evaluating applications for the amount and
type of credit requested;

(5) the term “other lending institutions” means any person engaged for profit in the busi-
ness of mortgage lending;

(6) the term “Board” means the Board of Governors of the Federal Reserve System; and

(7) the term “Secretary” means the Secretary of Housing and Urban Development.

* * & & *k k *

ENFORCEMENT

SEc. 305. (a) The Bureau shall prescribe such regulations as may be necessary to carry out
the purposes of this title. These regulations may contain such classifications, differentiations, or
other provisions, and may provide for such adjustments and exceptions for any class of trans-
actions, as in the judgment of the Bureau are necessary and proper to effectuate the purposes of
this title, and prevent circumvention or evasion thereof, or to facilitate compliance therewith.

(b) POWERS OF CERTAIN OTHER AGENCIES.—

(1) IN GENERAL.—Subject to subtitle B of the Consumer Financial Protection Act of 2010,
compliance with the requirements of this title shall be enforced—
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(A) under section 8 of the Federal Deposit Insurance Act, the appropriate Federal
banking agency, as defined in section 3(q) of the Federal Deposit Insurance Act (12 U.S.C.
1813(q)), with respect to—

(i) any national bank or Federal savings association, and any Federal branch or
Federal agency of a foreign bank;

(i1) any member bank of the Federal Reserve System (other than a national bank),
branch or agency of a foreign bank (other than a Federal branch, Federal agency, and
insured State branch of a foreign bank), commercial lending company owned or con-
trolled by a foreign bank, and any organization operating under section 25 or 25A of
the Federal Reserve Act; and

(iii) any bank or State savings association insured by the Federal Deposit Insur-
ance Corporation (other than a member of the Federal Reserve System), any mutual
savings bank as, defined in section 3(f) of the Federal Deposit Insurance Act (12
U.S.C. 1813(f)), any insured State branch of a foreign bank, and any other depository
institution not referred to in this paragraph or subparagraph (B) or (C);

(B) under subtitle E of the Consumer Financial Protection Act of 2010, by the Bureau,
with respect to any person subject to this subtitle;

(C) under the Federal Credit Union Act, by the Administrator of the National Credit
Union Administration with respect to any insured credit union; and

(D) with respect to other lending institutions, by the Secretary of Housing and Urban
Development.
(2) INCORPORATED DEFINITIONS.—The terms used in paragraph (1) that are not defined in

this title or otherwise defined in section 3(s) of the Federal Deposit Insurance Act (12 U.S.C.

1813(s)) shall have the same meanings as in section 1(b) of the International Banking Act of

1978 (12 U.S.C. 3101).

(c) For the purpose of the exercise by any agency referred to in subsection (b) of its powers
under any Act referred to in that subsection, a violation of any requirement imposed under this
title shall be deemed to be a violation of a requirement imposed under that Act. In addition to
its powers under any provision of law specifically referred to in subsection (b), each of the agencies
referred to in that subsection may exercise, for the purpose of enforcing compliance with any re-
quirement imposed under this title, any other authority conferred on it by law.

(d) OVERALL ENFORCEMENT AUTHORITY OF THE [BUREAU OF CONSUMER FINANCIAL PROTEC-
TION] CONSUMER FINANCIAL PROTECTION BUREAU.—Subject to subtitle B of the Consumer Finan-
cial Protection Act of 2010, enforcement of the requirements imposed under this title is committed
to each of the agencies under subsection (b). To facilitate research, examinations, and enforcement,
all data collected pursuant to section 304 shall be available to the entities listed under subsection
(b). The Bureau may exercise its authorities under the Consumer Financial Protection Act of 2010
to exercise principal authority to examine and enforce compliance by any person with the require-
ments of this title.

* * * & *k *k *

SEC. 307. COMPLIANCE IMPROVEMENT METHODS.

(a) IN GENERAL.—

(1) CONSULTATION REQUIRED.—The Director of the [Bureau of Consumer Financial Protec-
tion] Consumer Financial Protection Bureau, with the assistance of the Secretary, the Director
of the Bureau of the Census, the Board of Governors of the Federal Reserve System, the Fed-
eral Deposit Insurance Corporation, and such other persons as the Bureau deems appropriate,
shall develop or assist in the improvement of, methods of matching addresses and census
tracts to facilitate compliance by depository institutions in as economical a manner as possible
with the requirements of this title.

(2) AUTHORIZATION OF APPROPRIATIONS.—There are authorized to be appropriated, such
sums as may be necessary to carry out this subsection.

(3) CONTRACTING AUTHORITY.—The Director of the [Bureau of Consumer Financial Protec-
tion] Consumer Financial Protection Bureau is authorized to utilize, contract with, act
through, or compensate any person or agency in order to carry out this subsection.

(b) RECOMMENDATIONS TO CONGRESS.—The Director of the [Bureau of Consumer Financial
Protection] Consumer Financial Protection Bureau shall recommend to the Committee on Banking,
Housing, and Urban Affairs of the Senate and the Committee on Financial Services of the House
of Representatives, such additional legislation as the Director of the [Bureau of Consumer Finan-
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cial Protection] Consumer Financial Protection Bureau deems appropriate to carry out the purpose
of this title.

* * * * * * *

HOMEOWNERS PROTECTION ACT OF 1998

* * * * * k *

SEC. 10. ENFORCEMENT.
(a) IN GENERAL.—Subject to subtitle B of the Consumer Financial Protection Act of 2010, com-
pliance with the requirements imposed under this Act shall be enforced under—

(1) section 8 of the Federal Deposit Insurance Act, by the appropriate Federal banking
agency (as defined in section 3(q) of that Act), with respect to—

(A) insured depository institutions (as defined in section 3(c)(2) of that Act);

(B) depository institutions described in clause (i), (ii), or (iii) of section 19(b)(1)(A) of
the Federal Reserve Act which are not insured depository institutions (as defined in sec-
tion 3(c)(2) of the Federal Deposit Insurance Act); and

(C) depository institutions described in clause (v) or (vi) of section 19(b)(1)(A) of the
Federal Reserve Act which are not insured depository institutions (as defined in section
3(c)(2) of the Federal Deposit Insurance Act);

(2) the Federal Credit Union Act, by the National Credit Union Administration Board in
the case of depository institutions described in clause (iv) of section 19(b)(1)(A) of the Federal
Reserve Act;

(3) part C of title V of the Farm Credit Act of 1971 (12 U.S.C. 2261 et seq.), by the Farm
Credit %dministration in the case of an institution that is a member of the Farm Credit Sys-
tem; an

(4) subtitle E of the Consumer Financial Protection Act of 2010, by the [Bureau of Con-
sumer Financial Protection] Consumer Financial Protection Bureau, with respect to any person
subject to this Act.

(b) ADDITIONAL ENFORCEMENT POWERS.—

(1) VIOLATION OF THIS ACT TREATED AS VIOLATION OF OTHER ACTS.—For purposes of the
exercise by any agency referred to in subsection (a) of such agency’s powers under any Act re-
ferred to in such subsection, a violation of a requirement imposed under this Act shall be
deemed to be a violation of a requirement imposed under that Act.

(2) ENFORCEMENT AUTHORITY UNDER OTHER ACTS.—In addition to the powers of any agency
referred to in subsection (a) under any provision of law specifically referred to in such sub-
section, each such agency may exercise, for purposes of enforcing compliance with any require-
ment imposed under this Act, any other authority conferred on such agency by law.

(c) ENFORCEMENT AND REIMBURSEMENT.—In carrying out its enforcement activities under this
section, each agency referred toin subsection (a) shall—

(1) notify the mortgagee or servicer of any failure of the mortgagee or servicer to comply
with 1 or more provisions of this Act;

(2) with respect to each such failure to comply, require the mortgagee or servicer, as appli-
cable, to correct the account of the mortgagor to reflect the date on which the mortgage insur-
ance should have been canceled or terminated under this Act; and

(3) require the mortgagee or servicer, as applicable, to reimburse the mortgagor in an
amount equal to the total unearned premiums paid by the mortgagor after the date on which
the obligation to pay those premiums ceased under this Act.

* * & & k k *

INSPECTOR GENERAL ACT OF 1978

Be it enacted by the Senate and House of Representatives of the United States of America in
Congress assembled, That this Act be cited as the “Inspector General Act of 1978”.

* * * * * k *
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REQUIREMENTS FOR FEDERAL ENTITIES AND DESIGNATED FEDERAL ENTITIES

SEcC. 8G. (a) Notwithstanding section 12 of this Act, as used in this section—

(1) the term “Federal entity” means any Government corporation (within the meaning of
section 103(1) of title 5, United States Code), any Government controlled corporation (within
the meaning of section 103(2) of such title), or any other entity in the Executive branch of the
Government, or any independent regulatory agency, but does not include—

(A) an establishment (as defined under section 12(2) of this Act) or part of an estab-
lishment;

(B) a designated Federal entity (as defined under paragraph (2) of this subsection) or
part of a designated Federal entity;

(C) the Executive Office of the President;

(D) the Central Intelligence Agency;

(E) the General Accounting Office; or

(F) any entity in the judicial or legislative branches of the Government, including the
Administrative Office of the United States Courts and the Architect of the Capitol and any
activities under the direction of the Architect of the Capitol,

(2) the term “designated Federal entity” means Amtrak, the Appalachian Regional Com-
mission, the Board of Governors of the Federal Reserve System and the [Bureau of Consumer
Financial Protection] Consumer Financial Protection Bureau, the Board for International
Broadcasting, the Committee for Purchase From People Who Are Blind or Severely Disabled,
the Commodity Futures Trading Commission, the Consumer Product Safety Commission, the
Corporation for Public Broadcasting, the Defense Intelligence Agency, the Equal Employment
Opportunity Commission, the Farm Credit Administration, the Federal Deposit Insurance Cor-
poration, the Federal Election Commission, the Election Assistance Commission, the Federal
Housing Finance Board, the Federal Labor Relations Authority, the Federal Maritime Commis-
sion, the Federal Trade Commission, the Legal Services Corporation, the National Archives
and Records Administration, the National Credit Union Administration, the National Endow-
ment for the Arts, the National Endowment for the Humanities, the National Geospatial-Intel-
ligence Agency, the National Labor Relations Board, the National Science Foundation, the
Panama Canal Commission, the Peace Corps, the Pension Benefit Guaranty Corporation, the
Securities and Exchange Commission, the Smithsonian Institution, the United States Inter-
national Development Finance Corporation, the United States International Trade Commis-
sion, the Postal Regulatory Commission, and the United States Postal Service;

(3) the term “head of the Federal entity” means any person or persons designated by stat-
ute as the head of a Federal entity, and if no such designation exists, the chief policymaking
officer or board of a Federal entity as identified in the list published pursuant to subsection
(h)(1) of this section;

(4) the term “head of the designated Federal entity” means the board or commission of
the designated Federal entity, or in the event the designated Federal entity does not have a
board or commission, any person or persons designated by statute as the head of a designated
Federal entity and if no such designation exists, the chief policymaking officer or board of a
designated Federal entity as identified in the list published pursuant to subsection (h)(1) of
this section, except that—

(A) with respect to the National Science Foundation, such term means the National
Science Board,;

(B) with respect to the United States Postal Service, such term means the Governors
(within the meaning of section 102(3) of title 39, United States Code);

(C) with respect to the Federal Labor Relations Authority, such term means the mem-
bers of the Authority (described under section 7104 of title 5, United States Code);

(D) with respect to the Committee for Purchase From People Who Are Blind or Se-
verely Disabled, such term means the Chairman of the Committee for Purchase From Peo-
ple Who Are Blind or Severely Disabled;

(E) with respect to the National Archives and Records Administration, such term
means the Archivist of the United States;

(F) with respect to the National Credit Union Administration, such term means the
National Credit Union Administration Board (described under section 102 of the Federal
Credit Union Act (12 U.S.C. 1752a);
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(G) with respect to the National Endowment of the Arts, such term means the Na-
tional Council on the Arts;

(H) with respect to the National Endowment for the Humanities, such term means the
National Council on the Humanities;

1 (I) with respect to the Peace Corps, such term means the Director of the Peace Corps;

an

(J) with respect to the United States International Development Finance Corporation,
such term means the Board of Directors of the United States International Development
Finance Corporation;
(5) the term “Office of Inspector General” means an Office of Inspector General of a des-

ignated Federal entity; and

(6) the term “Inspector General” means an Inspector General of a designated Federal enti-

ty.

(b) No later than 180 days after the date of the enactment of this section, there shall be estab-
lished and maintained in each designated Federal entity an Office of Inspector General. The head
of the designated Federal entity shall transfer to such office the offices, units, or other components,
and the functions, powers, or duties thereof, that such head determines are properly related to the
functions of the Office of Inspector General and would, if so transferred, further the purposes of
this section. There shall not be transferred to such office any program operating responsibilities.

(c) Except as provided under subsection (f) of this section, the Inspector General shall be ap-
pointed by the head of the designated Federal entity in accordance with the applicable laws and
regulations governing appointments within the designated Federal entity. Each Inspector General
shall be appointed without regard to political affiliation and solely on the basis of integrity and
demonstrated ability in accounting, auditing, financial analysis, law, management analysis, public
administration, or investigations. For purposes of implementing this section, the Chairman of the
Board of Governors of the Federal Reserve System shall appoint the Inspector General of the Board
of Governors of the Federal Reserve System and the [Bureau of Consumer Financial Protection]
Consumer Financial Protection Bureau. The Inspector General of the Board of Governors of the
Federal Reserve System and the [Bureau of Consumer Financial Protection] Consumer Financial
Protection Bureau shall have all of the authorities and responsibilities provided by this Act with
respect to the [Bureau of Consumer Financial Protection] Consumer Financial Protection Bureau,
as if the Bureau were part of the Board of Governors of the Federal Reserve System.

(d)(1) Each Inspector General shall report to and be under the general supervision of the head
of the designated Federal entity, but shall not report to, or be subject to supervision by, any other
officer or employee of such designated Federal entity. Except as provided in paragraph (2), the
head of the designated Federal entity shall not prevent or prohibit the Inspector General from initi-
ating, carrying out, or completing any audit or investigation, or from issuing any subpoena during
the course of any audit or investigation.

(2)(A) The Secretary of Defense, in consultation with the Director of National Intelligence, may
prohibit the inspector general of an element of the intelligence community specified in subpara-
graph (D) from initiating, carrying out, or completing any audit or investigation, or from accessing
information available to an element of the intelligence community specified in subparagraph (D),,
or from accessing information available to an element of the intelligence community specified in
subparagraph (D), if the Secretary determines that the prohibition is necessary to protect vital na-
tional security interests of the United States.

(B) If the Secretary exercises the authority under subparagraph (A), the Secretary shall submit
to the committees of Congress specified in subparagraph (E) an appropriately classified statement
of t}llle reasons for the exercise of such authority not later than 7 days after the exercise of such
authority.

(C) At the same time the Secretary submits under subparagraph (B) a statement on the exer-
cise of the authority in subparagraph (A) to the committees of Congress specified in subparagraph
(E), the Secretary shall notify the inspector general of such element of the submittal of such state-
ment and, to the extent consistent with the protection of intelligence sources and methods, provide
such inspector general with a copy of such statement. Such inspector general may submit to such
committees of Congress any comments on a notice or statement received by the inspector general
under this subparagraph that the inspector general considers appropriate.

(D) The elements of the intelligence community specified in this subparagraph are as follows:

(i) The Defense Intelligence Agency.
(i1) The National Geospatial-Intelligence Agency.
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(iii) The National Reconnaissance Office.
(iv) The National Security Agency.

(E) The committees of Congress specified in this subparagraph are—

(1) (1ihe Committee on Armed Services and the Select Committee on Intelligence of the Sen-
ate; an

(i) the Committee on Armed Services and the Permanent Select Committee on Intelligence
of the House of Representatives.

(e)(1) In the case of a designated Federal entity for which a board, chairman of a committee,
or commission is the head of the designated Federal entity, a removal under this subsection may
only be made upon the written concurrence of a 25 majority of the board, committee, or commis-
sion.”.

(2) If an Inspector General is removed from office or is transferred to another position or loca-
tion within a designated Federal entity, the head of the designated Federal entity shall commu-
nicate in writing the reasons for any such removal or transfer to both Houses of Congress, not later
than 30 days before the removal or transfer. Nothing in this subsection shall prohibit a personnel
action otherwise authorized by law, other than transfer or removal.

(f)(1) For purposes of carrying out subsection (c) with respect to the United States Postal Serv-
ice, the appointment provisions of section 202(e) of title 39, United States Code, shall be applied.

(2) In carrying out the duties and responsibilities specified in this Act, the Inspector General
of the United States Postal Service (hereinafter in this subsection referred to as the “Inspector
General”) shall have oversight responsibility for all activities of the Postal Inspection Service, in-
cluding any internal investigation performed by the Postal Inspection Service. The Chief Postal In-
spector shall promptly report the significant activities being carried out by the Postal Inspection
Service to such Inspector General.

(3)(A)(i) Notwithstanding subsection (d), the Inspector General shall be under the authority,
direction, and control of the Governors with respect to audits or investigations, or the issuance of
subpoenas, which require access to sensitive information concerning—

(I) ongoing civil or criminal investigations or proceedings;

(IT) undercover operations;

(ITI) the identity of confidential sources, including protected witnesses;

(IV) intelligence or counterintelligence matters; or

(V) other matters the disclosure of which would constitute a serious threat to national se-
curity.

(i1) With respect to the information described under clause (i), the Governors may prohibit the
Inspector General from carrying out or completing any audit or investigation, or from issuing any
subpoena, after such Inspector General has decided to initiate, carry out, or complete such audit
or investigation or to issue such subpoena, if the Governors determine that such prohibition is nec-
essary to prevent the disclosure of any information described under clause (i) or to prevent the
significant impairment to the national interests of the United States.

(ii1) If the Governors exercise any power under clause (i) or (ii), the Governors shall notify the
Inspector General in writing stating the reasons for such exercise. Within 30 days after receipt of
any such notice, the Inspector General shall transmit a copy of such notice to the Committee on
Governmental Affairs of the Senate and the Committee on Government Reform and Oversight of
the House of Representatives, and to other appropriate committees or subcommittees of the Con-
gress.

(B) In carrying out the duties and responsibilities specified in this Act, the Inspector General—

(i) may initiate, conduct and supervise such audits and investigations in the United States

Postal Service as the Inspector General considers appropriate; and

(i) shall give particular regard to the activities of the Postal Inspection Service with a
view toward avoiding duplication and insuring effective coordination and cooperation.

(C) Any report required to be transmitted by the Governors to the appropriate committees or
subcommittees of the Congress under section 5(d) shall also be transmitted, within the seven-day
period specified under such section, to the Committee on Governmental Affairs of the Senate and
the Committee on Government Reform and Oversight of the House of Representatives.

(4) Nothing in this Act shall restrict, eliminate, or otherwise adversely affect any of the rights,
privileges, or benefits of either employees of the United States Postal Service, or labor organiza-
tions representing employees of the United States Postal Service, under chapter 12 of title 39,
United States Code, the National Labor Relations Act, any handbook or manual affecting employee
labor relations with the United States Postal Service, or any collective bargaining agreement.
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(5) As used in this subsection, the term “Governors” has the meaning given such term by sec-
tion 102(3) of title 39, United States Code.

(6) There are authorized to be appropriated, out of the Postal Service Fund, such sums
as may be necessary for the Office of Inspector General of the United States Postal Service.
(g)(1) Sections 4, 5, 6 (other than subsections (a)(7) and (a)(8) thereof), and 7 of this Act shall

apply to each Inspector General and Office of Inspector General of a designated Federal entity and
such sections shall be applied to each designated Federal entity and head of the designated Federal
entity (as defined under subsection (a)) by substituting—

(A) “designated Federal entity” for “establishment”; and

(B) “head of the designated Federal entity” for “head of the establishment”.

(2) In addition to the other authorities specified in this Act, an Inspector General is authorized
to select, appoint, and employ such officers and employees as may be necessary for carrying out
the functions, powers, and duties of the Office of Inspector General and to obtain the temporary
or intermittent services of experts or consultants or an organization thereof, subject to the applica-
ble laws and regulations that govern such selections, appointments, and employment, and the ob-
taining of such services, within the designated Federal entity.

(3) Notwithstanding the last sentence of subsection (d) of this section, the provisions of sub-
section (a) of section 8D (other than the provisions of subparagraphs (A), (B), (C), and (E) of sub-
section (a)(1)) shall apply to the Inspector General of the Board of Governors of the Federal Re-
serve System and the [Bureau of Consumer Financial Protection] Consumer Financial Protection
Bureau and the Chairman of the Board of Governors of the Federal Reserve System in the same
manner as such provisions apply to the Inspector General of the Department of the Treasury and
the Secretary of the Treasury, respectively.

(4) Each Inspector General shall—

(A) in accordance with applicable laws and regulations governing appointments within the des-
ignated Federal entity, appoint a Counsel to the Inspector General who shall report to the Inspec-
tor General;

(B) obtain the services of a counsel appointed by and directly reporting to another Inspector
General on a reimbursable basis; or

(C) obtain the services of appropriate staff of the Council of the Inspectors General on Integrity
and Efficiency on a reimbursable basis.

(h)(1) No later than April 30, 1989, and annually thereafter, the Director of the Office of Man-
agement and Budget, after consultation with the Comptroller General of the United States, shall
publish in the Federal Register a list of the Federal entities and designated Federal entities and
if the designated Federal entity is not a board or commission, include the head of each such entity
(as defined under subsection (a) of this section).

(2) Beginning on October 31, 1989, and on October 31 of each succeeding calendar year, the
head of each Federal entity (as defined under subsection (a) of this section) shall prepare and
transmit to the Director of the Office of Management and Budget and to each House of the Con-
gress a report which—

(A) states whether there has been established in the Federal entity an office that meets
the requirements of this section,;

(B) specifies the actions taken by the Federal entity otherwise to ensure that audits are
conducted of its programs and operations in accordance with the standards for audit of govern-
mental organizations, programs, activities, and functions issued by the Comptroller General of
the United States, and includes a list of each audit report completed by a Federal or non-Fed-
eral auditor during the reporting period and a summary of any particularly significant find-
ings; and

(C) summarizes any matters relating to the personnel, programs, and operations of the
Federal entity referred to prosecutive authorities, including a summary description of any pre-
liminary investigation conducted by or at the request of the Federal entity concerning these
matters, and the prosecutions and convictions which have resulted.

* * * * * * *®

INTERSTATE LAND SALES FULL DISCLOSURE ACT
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TITLE XIV—INTERSTATE LAND SALES
& & % £ * * &
DEFINITIONS

SEC. 1402. For the purposes of this title, the term—

(1) “Director” means the Director of the [Bureau of Consumer Financial Protection] Con-
sumer Financial Protection Bureau;

(2) “person” means an individual, or an unincorporated organization, partnership, associa-
tion, corporation, trust, or estate;

(3) “subdivision” means any land which is located in any State or in a foreign country and
is divided or is proposed to be divided into lots, whether contiguous or not, for the purpose
of sale or lease as part of a common promotional plan;

(4) “common promotional plan” means a plan, undertaken by a single developer or a group
of developers acting in concert, to offer lots for sale or lease; where such land is offered for
sale by such a developer or group of developers acting in concert, and such land is contiguous
or is known, designated, or advertised as a common unit or by a common name, such land
shall be presumed, without regard to the number of lots covered by each individual offering,
as being offered for sale or lease as part of a common promotional plan;

(5) “developer” means any person who, directly or indirectly, sells or leases, or offers to
sell or lease, or advertises for sale or lease any lots in a subdivision;

(6) “agent” means any person who represents, or acts for or on behalf of, a developer in
selling or leasing, or offering to sell or lease, any lot or lots in a subdivision; but shall not
include an attorney at law whose representation or another person consists solely of rendering
legal services;

(7) “blanket encumbrance” means a trust deed, mortgage, judgment, or any other lien or
encumbrance, including an option or contract to sell or a trust agreement, affecting a subdivi-
sion or affecting more than one lot offered within a subdivision, except that such term shall
not include any lien or other encumbrance arising as the result of the imposition of any tax
assessment by any public authority;

(8) “interstate commerce” means trade or commerce among the several states or between
any foreign country and any state;

(9) “State” includes the several States, the District of Columbia, the Commonwealth of
Puerto Rico, and the territories and possessions of the United States;

(10) “purchaser” means an actual or prospective purchaser or lessee of any lot in a subdivi-
sion;

(11) “offer” includes any inducement, solicitation, or attempt to encourage a person to ac-
quire a lot in a subdivision; and

(12) “Bureau” means the [Bureau of Consumer Financial Protection] Consumer Financial
Protection Bureau.

* * & & *k k *

ADMINISTRATION

SEC. 1416. (a) The authority and responsibility for administering this title shall be in the Di-
rector of the [Bureau of Consumer Financial Protection] Consumer Financial Protection Bureau
who may delegate any of his functions, duties, and powers to employees of the [Bureau of Con-
sumer Financial Protection] Consumer Financial Protection Bureau or to boards of such employees
including functions, duties, and powers with respect to investigating, hearing, determining, order-
ing, or otherwise acting as to any work, business, or matter under this title. The persons to whom
such delegations are made with respect to hearing functions, duties, and powers shall be appointed
and shall serve in the Bureau in compliance with sections 3105, 3344, 5372, and 7521 of title 5
of the United States Code. The Director shall by rule prescribed such rights of appeal from the
decisions of his administrative law judges to other administrative law judges or to other officers
%n the Bureau, to boards of officers or to himself, as shall be apropriate and in accordance with
aw.

(b) All hearings shall be public and appropriate records thereof shall be kept, and any order
issued after such hearing shall be based on the record made in such hearing which shall be con-
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ducted in accordance with provisions of subchapter II of chapter 5, and chapter 7, of title 5, United
States Code.

(c) The Director shall conduct all actions with respect to rulemaking or adjudication under this
title in accordance with the provisions of chapter 5 of title 5, United States Code. Notice shall be
given of any adverse action or final disposition and such notice and the entry of any order shall
be accompanied by a written statement of supporting facts and legal authority.

* * * * & * *

REAL ESTATE SETTLEMENT PROCEDURES ACT OF 1974

SHORT TITLE
SECTION 1. This Act may be cited as the “Real Estate Settlement Procedures Act of 1974”.

* * * * * * *

DEFINITIONS

SEC. 3. For purposes of this Act—

(1) the term “federally related mortgage loan” includes any loan (other than temporary fi-
nancing such as a construction loan) which—

(A) is secured by a first or subordinate lien on residential real property (including indi-
vidual units of condominiums and cooperatives) designed principally for the occupancy of
from one to four families, including any such secured loan, the proceeds of which are used
to prepay or pay off an existing loan secured by the same property; and

(B)1) is made in whole or in part by any lender the deposits or accounts of which are
insured by any agency of the Federal Government, or is made in whole or in part by any
lender which is regulated by any agency of the Federal Government; or

(i1) is made in whole or in part, or insured, guaranteed, supplemented, or assisted in
any way, by the Secretary or any other officer or agency of the Federal Government or
under or in connection with a housing or urban development program administered by the
Secretary or a housing or related program administered by any other such officer or agen-
cy; or

(iii) is intended to be sold by the originating lender to the Federal National Mortgage
Association, the Government National Mortgage Association, the Federal Home Loan
Mortgage Corporation, or a financial institution from which it is to be purchased by the
Federal Home Loan Mortgage Corporation; or

(iv) is made in whole or in part by any “creditor”, as defined in section 103(f) of the
Consumer Credit Protection Act (15 U.S.C. 1602(f)), who makes or invests in residential
real estate loans aggregating more than $1,000,000 per year, except that for the purpose
of this Act, the term “creditor” does not include any agency or instrumentality of any state;
(2) the term “thing of value” includes any payment, advance, funds, loan, service, or other

consideration;

(3) the term “settlement services” includes any service provided in connection with a real
estate settlement including, but not limited to, the following: title searchers, title examina-
tions, the provision of title certificates, title insurance, services rendered by an attorney, the
preparation of documents, property surveys, the rendering of credit reports or appraisals, pest
and fungus inspections, services rendered by a real estate agent or broker, the origination of
a federally related mortgage loan (including, but not limited to, the taking of loan applications,
loan processing, and the underwriting and funding of loans), and the handling of the proc-
essing, and closing or settlement;

(4) the term “title company” means any institution which is qualified to issue title insur-
ance, directly or through its agents, and also refers to any duly authorized agent of a title com-
pany;
(5) the term “person” includes individuals, corporations, associations, partnerships, and
trusts;

(6) the term “Secretary” means the Secretary of Housing and Urban Development;
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(7) the term “affiliated business arrangement” means an arrangement in which (A) a per-
son who is in a position to refer business incident to or a part of a real estate settlement serv-
ice involving a federally related mortgage loan, or an associate of such person, has either an
affiliate relationship with or a direct or beneficial ownership interest of more than 1 percent
in a provider of settlement services; and (B) either of such persons directly or indirectly refers
such business to that provider or affirmately influences the selection of that provider;

(8) the term “associate” means one who has one or more of the following relationships with
a person in a position to refer settlement business: (A) a spouse, parent, or child of such per-
son; (B) a corporation or business entity that controls, is controlled by, or is under common
control with such person; (C) an employer, officer, director, partner, franchisor, or franchisee
of such person; or (D) anyone who has an agreement, arrangement, or understanding, with
such person, the purpose or substantial effect of which is to enable the person in a position
to refer settlement business to benefit financially from the referals of such business; and

(9) the term “Bureau” means the [Bureau of Consumer Financial Protection] Consumer
Financial Protection Bureau.

* * & & & * *

HOME BUYING INFORMATION BOOKLETS

SEC. 5. (a) PREPARATION AND DISTRIBUTION.—The Director of the [Bureau of Consumer Finan-
cial Protection] Consumer Financial Protection Bureau (hereafter in this section referred to as the
“Director”) shall prepare, at least once every 5 years, a booklet to help consumers applying for fed-
erally related mortgage loans to understand the nature and costs of real estate settlement services.
The Director shall prepare the booklet in various languages and cultural styles, as the Director
determines to be appropriate, so that the booklet is understandable and accessible to homebuyers
of different ethnic and cultural backgrounds. The Director shall distribute such booklets to all lend-
ers that make federally related mortgage loans. The Director shall also distribute to such lenders
lists, organized by location, of homeownership counselors certified under section 106(e) of the Hous-
ing and Urban Development Act of 1968 (12 U.S.C. 1701x(e)) for use in complying with the require-
ment under subsection (c¢) of this section.

(b) CONTENTS.—Each booklet shall be in such form and detail as the Director shall prescribe
and, in addition to such other information as the Director may provide, shall include in plain and
understandable language the following information:

(1) A description and explanation of the nature and purpose of the costs incident to a real
estate settlement or a federally related mortgage loan. The description and explanation shall
provide general information about the mortgage process as well as specific information con-
cerning, at a minimum—

(A) balloon payments;

(B) prepayment penalties;

(C) the advantages of prepayment; and

(D) the trade-off between closing costs and the interest rate over the life of the loan.

(2) An explanation and sample of the uniform settlement statement required by section
4,

(3) A list and explanation of lending practices, including those prohibited by the Truth in
Lending Act or other applicable Federal law, and of other unfair practices and unreasonable
or unnecessary charges to be avoided by the prospective buyer with respect to a real estate
settlement.

(4) A list and explanation of questions a consumer obtaining a federally related mortgage
loan should ask regarding the loan, including whether the consumer will have the ability to
repay the loan, whether the consumer sufficiently shopped for the loan, whether the loan terms
include prepayment penalties or balloon payments, and whether the loan will benefit the bor-
rower.

(5) An explanation of the right of rescission as to certain transactions provided by sections
125 and 129 of the Truth in Lending Act.

(6) A brief explanation of the nature of a variable rate mortgage and a reference to the
booklet entitled “Consumer Handbook on Adjustable Rate Mortgages”, published by the Direc-
tor, or to any suitable substitute of such booklet that the Director may subsequently adopt pur-
suant to such section.
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(7) A brief explanation of the nature of a home equity line of credit and a reference to
the pamphlet required to be provided under section 127A of the Truth in Lending Act.

(8) Information about homeownership counseling services made available pursuant to sec-
tion 106(a)(4) of the Housing and Urban Development Act of 1968 (12 U.S.C. 1701x(a)4)), a
recommendation that the consumer use such services, and notification that a list of certified
providers of homeownership counseling in the area, and their contact information, is available.

(9) An explanation of the nature and purpose of escrow accounts when used in connection
with loans secured by residential real estate and the requirements under section 10 of this
Act regarding such accounts.

(10) An explanation of the choices available to buyers of residential real estate in selecting
persons to provide necessary services incidental to a real estate settlement.

(11) An explanation of a consumer’s responsibilities, liabilities, and obligations in a mort-
gage transaction.

(12) An explanation of the nature and purpose of real estate appraisals, including the dif-
ference between an appraisal and a home inspection.

(13) Notice that the Office of Housing of the [Bureau of Consumer Financial Protection]
Consumer Financial Protection Bureau has made publicly available a brochure regarding loan
f]{laud and a World Wide Web address and toll-free telephone number for obtaining the bro-
chure.

(14) An explanation of flood insurance and the availability of flood insurance under the
National Flood Insurance Program or from a private insurance company, whether or not the
real estate is located in an area having special flood hazards, and the following statement: “Al-
though you may not be required to maintain flood insurance on all structures, you may still
wish to do so, and your mortgage lender may still require you to do so to protect the collateral
securing the mortgage. If you choose to not maintain flood insurance on a structure, and it
floods, you are responsible for all flood losses relating to that structure.”.

The booklet prepared pursuant to this section shall take into consideration differences in real es-
tate settlement procedures that may exist among the several States and territories of the United
States and among separate political subdivisions within the same State and territory.

(¢) Each lender shall include with the booklet a good faith estimate of the amount or range
of charges for specific settlement services the borrower is likely to incur in connection with the
settlement as prescribed by the Bureau. Each lender shall also include with the booklet a reason-
ably complete or updated list of homeownership counselors who are certified pursuant to section
106(e) of the Housing and Urban Development Act of 1968 (12 U.S.C. 1701x(e)) and located in the
area of the lender.

(d) Each lender referred to in subsection (a) shall provide the booklet described in such sub-
section to each person from whom it receives or for whom it prepares a written application to bor-
row money to finance the purchase of residential real estate. The lender shall provide the booklet
in the version that is most appropriate for the person receiving it. Such booklet shall be provided
by delivering it or placing it in the mail not later than 3 business days after the lender receives
the application, but no booklet need be provided if the lender denies the application for credit be-
fore the end of the 3-day period.

(e) Booklets may be printed and distributed by lenders if their form and content are approved
by the Bureau as meeting the requirements of subsection (b) of this section.

SERVICING OF MORTGAGE LOANS AND ADMINISTRATION OF ESCROW ACCOUNTS

SEC. 6. (a) DISCLOSURE TO APPLICANT RELATING TO ASSIGNMENT, SALE, OR TRANSFER OF LOAN
SERVICING.—Each person who makes a federally related mortgage loan shall disclose to each per-
son who applies for the loan, at the time of application for the loan, whether the servicing of the
loandmay be assigned, sold, or transferred to any other person at any time while the loan is out-
standing.

(b) NOTICE BY TRANSFEROR OR LOAN SERVICING AT TIME OF TRANSFER.—

(1) NOTICE REQUIREMENT.—Each servicer of any federally related mortgage loan shall no-
tify the borrower in writing of any assignment, sale, or transfer of the servicing of the loan
to any other person.

(2) TIME OF NOTICE.—

(A) IN GENERAL.—Except as provided under subparagraphs (B) and (C), the notice re-
quired under paragraph (1) shall be made to the borrower not less than 15 days before
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the effective date of transfer of the servicing of the mortgage loan (with respect to which

such notice is made).

(B) EXCEPTION FOR CERTAIN PROCEEDINGS.—The notice required under paragraph (1)
shall be made to the borrower not more than 30 days after the effective date of assign-
ment, sale, or transfer of the servicing of the mortgage loan (with respect to which such
notice is made) in any case in which the assignment, sale, or transfer of the servicing of
the mortgage loan is preceded by—

(i) termination of the contract for servicing the loan for cause;

(i1) commencement of proceedings for bankruptcy of the servicer; or

(iii) commencement of proceedings by the Federal Deposit Insurance Corporation
or the Resolution Trust Corporation for conservatorship or receivership of the servicer

(or an entity by which the servicer is owned or controlled).

(C) EXCEPTION FOR NOTICE PROVIDED AT CLOSING.—The provisions of subparagraphs
(A) and (B) shall not apply to any assignment, sale, or transfer of the servicing of any
mortgage loan if the person who makes the loan provides to the borrower, at settlement
(with respect to the property for which the mortgage loan is made), written notice under
paragraph (3) of such transfer.

(3) CONTENTS OF NOTICE.—The notice required under paragraph (1) shall include the fol-
lowing information:

(A) The effective date of transfer of the servicing described in such paragraph.

(B) The name, address, and toll-free or collect call telephone number of the transferee
servicer.

(C) A toll-free or collect call telephone number for (i) an individual employed by the
transferor servicer, or (ii) the department of the transferor servicer, that can be contacted
by the borrower to answer inquiries relating to the transfer of servicing.

(D) The name and toll-free or collect call telephone number for (i) an individual em-
ployed by the transferee servicer, or (ii) the department of the transferee servicer, that can
be contacted by the borrower to answer inquiries relating to the transfer of servicing.

(E) The date on which the transferor servicer who is servicing the mortgage loan be-
fore the assignment, sale, or transfer will cease to accept payments relating to the loan
and the date on which the transferee servicer will begin to accept such payments.

(F) Any information concerning the effect the transfer may have, if any, on the terms
of or the continued availability of mortgage life or disability insurance or any other type
of optional insurance and what action, if any, the borrower must take to maintain cov-
erage.

(G) A statement that the assignment, sale, or transfer of the servicing of the mortgage
loan does not affect any term or condition of the security instruments other than terms
directly related to the servicing of such loan.

(c) NOTICE BY TRANSFEREE OF LOAN SERVICING AT TIME OF TRANSFER.—

(1) NoTICE REQUIREMENT.—Each transferee servicer to whom the servicing of any federally
related mortgage loan is assigned, sold, or transferred shall notify the borrower of any such
assignment, sale, or transfer.

(2) TIME OF NOTICE.—

(A) IN GENERAL.—Except as provided in subparagraphs (B) and (C), the notice re-
quired under paragraph (1) shall be made to the borrower not more than 15 days after
the effective date of transfer of the servicing of the mortgage loan (with respect to which
such notice is made).

(B) EXCEPTION FOR CERTAIN PROCEEDINGS.—The notice required under paragraph (1)
shall be made to the borrower not more than 30 days after the effective date of assign-
ment, sale, or transfer of the servicing of the mortgage loan (with respect to which such
notice is made) in any case in which the assignment, sale, or transfer of the servicing of
the mortgage loan is preceded by—

(i) termination of the contract for servicing the loan for cause;

(i1) commencement of proceedings for bankruptcy of the servicer; or

(iii) commencement of proceedings by the Federal Deposit Insurance Corporation
or the Resolution Trust Corporation for conservatorship or receivership of the servicer

(or an entity by which the servicer is owned or controlled).

(C) EXCEPTION FOR NOTICE PROVIDED AT CLOSING.—The provisions of subparagraphs
(A) and (B) shall not apply to any assignment, sale, or transfer of the servicing of any
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mortgage loan if the person who makes the loan provides to the borrower, at settlement

(with respect to the property for which the mortgage loan is made), written notice under

paragraph (3) of such transfer.

(3) CONTENTS OF NOTICE.—Any notice required under paragraph (1) shall include the infor-
mation described in subsection (b)(3).

(d) TREATMENT OF LOAN PAYMENTS DURING TRANSFER PERIOD.—During the 60-day period be-
ginning on the effective date of transfer of the servicing of any federally related mortgage loan,
a late fee may not be imposed on the borrower with respect to any payment on such loan and no
such payment may be treated as late for any other purposes, if the payment is received by the
transferor servicer (rather than the transferee servicer who should properly receive payment) be-
fore the due date applicable to such payment.

(e) DUuTY OF LOAN SERVICER TO RESPOND TO BORROWER INQUIRIES.—

(1) NOTICE OF RECEIPT OF INQUIRY.—

(A) IN GENERAL.—If any servicer of a federally related mortgage loan receives a quali-
fied written request from the borrower (or an agent of the borrower) for information relat-
ing to the servicing of such loan, the servicer shall provide a written response acknowl-
edging receipt of the correspondence within 5 days (excluding legal public holidays, Satur-
days, and Sundays) unless the action requested is taken within such period.

(B) QUALIFIED WRITTEN REQUEST.—For purposes of this subsection, a qualified written
request shall be a written correspondence, other than notice on a payment coupon or other
payment medium supplied by the servicer, that—

(i) includes, or otherwise enables the servicer to identify, the name and account
of the borrower; and

(i1) includes a statement of the reasons for the belief of the borrower, to the extent
applicable, that the account is in error or provides sufficient detail to the servicer re-
garding other information sought by the borrower.

(2) ACTION WITH RESPECT TO INQUIRY.—Not later than 30 days (excluding legal public holi-
days, Saturdays, and Sundays) after the receipt from any borrower of any qualified written
request under paragraph (1) and, if applicable, before taking any action with respect to the
inquiry of the borrower, the servicer shall—

(A) make appropriate corrections in the account of the borrower, including the cred-
iting of any late charges or penalties, and transmit to the borrower a written notification
of such correction (which shall include the name and telephone number of a representative
of the servicer who can provide assistance to the borrower);

(B) after conducting an investigation, provide the borrower with a written explanation
or clarification that includes—

(i) to the extent applicable, a statement of the reasons for which the servicer be-
lieves the account of the borrower is correct as determined by the servicer; and

(i) the name and telephone number of an individual employed by, or the office
or department of, the servicer who can provide assistance to the borrower; or

(C) after conducting an investigation, provide the borrower with a written explanation
or clarification that includes—

(i) information requested by the borrower or an explanation of why the informa-
tion requested is unavailable or cannot be obtained by the servicer; and

(i) the name and telephone number of an individual employed by, or the office
or department of, the servicer who can provide assistance to the borrower.

(3) PROTECTION OF CREDIT RATING.—During the 60-day period beginning on the date of the
servicer’s receipt from any borrower of a qualified written request relating to a dispute regard-
ing the borrower’s payments, a servicer may not provide information regarding any overdue
payment, owed by such borrower and relating to such period or qualified written request, to
any consumer reporting agency (as such term is defined under section 603 of the Fair Credit
Reporting Act).

(4) LIMITED EXTENSION OF RESPONSE TIME.—The 30-day period described in paragraph (2)
may be extended for not more than 15 days if, before the end of such 30-day period, the
servicer notifies the borrower of the extension and the reasons for the delay in responding.

(f) DAMAGES AND CoSsTS.—Whoever fails to comply with any provision of this section shall be
liable to the borrower for each such failure in the following amounts:

(1) INDIVIDUALS.—In the case of any action by an individual, an amount equal to the sum
of—
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(A) any actual damages to the borrower as a result of the failure; and
(B) any additional damages, as the court may allow, in the case of a pattern or prac-
‘gce of noncompliance with the requirements of this section, in an amount not to exceed
2,000.
(2) CLASss ACTIONS.—In the case of a class action, an amount equal to the sum of—
1 (A) any actual damages to each of the borrowers in the class as a result of the failure;
an
(B) any additional damages, as the court may allow, in the case of a pattern or prac-
tice of noncompliance with the requirements of this section, in an amount not greater than
$2,000 for each member of the class, except that the total amount of damages under this
subparagraph in any class action may not exceed the lesser of—
(i) $1,000,000; or
(i1) 1 percent of the net worth of the servicer.

(8) CosTs.—In addition to the amounts under paragraph (1) or (2), in the case of any suc-
cessful action under this section, the costs of the action, together with any attorneys fees in-
curred in connection with such action as the court may determine to be reasonable under the
circumstances.

(4) NONLIABILITY.—A transferor or transferee servicer shall not be liable under this sub-
section for any failure to comply with any requirement under this section if, within 60 days
after discovering an error (whether pursuant to a final written examination report or the
servicer’s own procedures) and before the commencement of an action under this subsection
and the receipt of written notice of the error from the borrower, the servicer notifies the person
concerned of the error and makes whatever adjustments are necessary in the appropriate ac-
count to ensure that the person will not be required to pay an amount in excess of any amount
that the person otherwise would have paid.

(g) ADMINISTRATION OF ESCROW ACCOUNTS.—If the terms of any federally related mortgage
loan require the borrower to make payments to the servicer of the loan for deposit into an escrow
account for the purpose of assuring payment of taxes, insurance premiums, and other charges with
respect to the property, the servicer shall make payments from the escrow account for such taxes,
insurance premiums, and other charges in a timely manner as such payments become due. Any
balance in any such account that is within the servicer’s control at the time the loan is paid off
shall be promptly returned to the borrower within 20 business days or credited to a similar account
for a new mortgage loan to the borrower with the same lender.

(h) PREEMPTION OF CONFLICTING STATE LAWS.—Notwithstanding any provision of any law or
regulation of any State, a person who makes a federally related mortgage loan or a servicer shall
be considered to have complied with the provisions of any such State law or regulation requiring
notice to a borrower at the time of application for a loan or transfer of the servicing of a loan if
such person or servicer complies with the requirements under this section regarding timing, con-
tent, and procedures for notification of the borrower.

(i) DEFINITIONS.—For purposes of this section:

(1) EFFECTIVE DATE OF TRANSFER.—The term “effective date of transfer” means the date
on which the mortgage payment of a borrower is first due to the transferee servicer of a mort-
gage loan pursuant to the assignment, sale, or transfer of the servicing of the mortgage loan.

(2) SERVICER.—The term “servicer” means the person responsible for servicing of a loan
(including the person who makes or holds a loan if such person also services the loan). The
term does not include—

(A) the Federal Deposit Insurance Corporation or the Resolution Trust Corporation,

in connection with assets acquired, assigned, sold, or transferred pursuant to section 13(c)

of the Federal Deposit Insurance Act or as receiver or conservator of an insured depository

institution; and
(B) the Government National Mortgage Association, the Federal National Mortgage
Association, the Federal Home Loan Mortgage Corporation, the Resolution Trust Corpora-
tion, or the Federal Deposit Insurance Corporation, in any case in which the assignment,
sale, or transfer of the servicing of the mortgage loan is preceded by—
(i) termination of the contract for servicing the loan for cause;
(i1) commencement of proceedings for bankruptcy of the servicer; or
(iii) commencement of proceedings by the Federal Deposit Insurance Corporation
or the Resolution Trust Corporation for conservatorship or receivership of the servicer
(or an entity by which the servicer is owned or controlled).
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(8) SERVICING.—The term “servicing” means receiving any scheduled periodic payments
from a borrower pursuant to the terms of any loan, including amounts for escrow accounts de-
scribed in section 10, and making the payments of principal and interest and such other pay-
ments with respect to the amounts received from the borrower as may be required pursuant
to the terms of the loan.

(j) TRANSITION.—

(1) ORIGINATOR LIABILITY.—A person who makes a federally related mortgage loan shall
not be liable to a borrower because of a failure of such person to comply with subsection (a)
with respect to an application for a loan made by the borrower before the regulations referred
to in paragraph (3) take effect.

(2) SERVICER LIABILITY.—A servicer of a federally related mortgage loan shall not be liable
to a borrower because of a failure of the servicer to perform any duty under subsection (b),
(c), (d), or (e) that arises before the regulations referred to in paragraph (3) take effect.

(3) REGULATIONS AND EFFECTIVE DATE.—The Bureau shall establish any requirements nec-
essary to carry out this section. Such regulations shall include the model disclosure statement
required under subsection (a)(2).

(k) SERVICER PROHIBITIONS.—

(1) IN GENERAL.—A servicer of a federally related mortgage shall not—

(A) obtain force-placed hazard insurance unless there is a reasonable basis to believe
the borrower has failed to comply with the loan contract’s requirements to maintain prop-
erty insurance;

(B) charge fees for responding to valid qualified written requests (as defined in regula-
tions which the [Bureau of Consumer Financial Protection] Consumer Financial Protec-
tion Bureau shall prescribe) under this section;

(C) fail to take timely action to respond to a borrower’s requests to correct errors relat-
ing to allocation of payments, final balances for purposes of paying off the loan, or avoiding
foreclosure, or other standard servicer’s duties;

(D) fail to respond within 10 business days to a request from a borrower to provide
the identity, address, and other relevant contact information about the owner or assignee
of the loan; or

(E) fail to comply with any other obligation found by the [Bureau of Consumer Finan-
cial Protection] Consumer Financial Protection Bureau, by regulation, to be appropriate
to carry out the consumer protection purposes of this Act.

(2) FORCE-PLACED INSURANCE DEFINED.—For purposes of this subsection and subsections
(1) and (m), the term “force-placed insurance” means hazard insurance coverage obtained by
a servicer of a federally related mortgage when the borrower has failed to maintain or renew
hazard insurance on such property as required of the borrower under the terms of the mort-
gage.

(1) REQUIREMENTS FOR FORCE-PLACED INSURANCE.—A servicer of a federally related mortgage
shall not be construed as having a reasonable basis for obtaining force-placed insurance unless the
requirements of this subsection have been met.

(1) WRITTEN NOTICES TO BORROWER.—A servicer may not impose any charge on any bor-
rower for force-placed insurance with respect to any property securing a federally related mort-
gage unless—

(A) the servicer has sent, by first-class mail, a written notice to the borrower con-
taining—

(i) a reminder of the borrower’s obligation to maintain hazard insurance on the
property securing the federally related mortgage;

(i) a statement that the servicer does not have evidence of insurance coverage of
such property;

(i11) a clear and conspicuous statement of the procedures by which the borrower
may demonstrate that the borrower already has insurance coverage; and

(iv) a statement that the servicer may obtain such coverage at the borrower’s ex-
pense if the borrower does not provide such demonstration of the borrower’s existing
coverage in a timely manner;

(B) the servicer has sent, by first-class mail, a second written notice, at least 30 days
after the mailing of the notice under subparagraph (A) that contains all the information
described in each clause of such subparagraph; and
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(C) the servicer has not received from the borrower any demonstration of hazard in-
surance coverage for the property securing the mortgage by the end of the 15-day period
beginning on the date the notice under subparagraph (B) was sent by the servicer.

(2) SUFFICIENCY OF DEMONSTRATION.—A servicer of a federally related mortgage shall ac-
cept any reasonable form of written confirmation from a borrower of existing insurance cov-
erage, which shall include the existing insurance policy number along with the identity of, and
contact information for, the insurance company or agent, or as otherwise required by the [Bu-
reau of Consumer Financial Protection] Consumer Financial Protection Bureau.

(3) TERMINATION OF FORCE-PLACED INSURANCE.—Within 15 days of the receipt by a
servicer of confirmation of a borrower’s existing insurance coverage, the servicer shall—

(A) terminate the force-placed insurance; and

(B) refund to the consumer all force-placed insurance premiums paid by the borrower
during any period during which the borrower’s insurance coverage and the force-placed in-
surance coverage were each in effect, and any related fees charged to the consumer’s ac-
count with respect to the force-placed insurance during such period.

(4) CLARIFICATION WITH RESPECT TO FLOOD DISASTER PROTECTION ACT.—No provision of
this section shall be construed as prohibiting a servicer from providing simultaneous or concur-
rent notice of a lack of flood insurance pursuant to section 102(e) of the Flood Disaster Protec-
tion Act of 1973.

(m) LIMITATIONS ON FORCE-PLACED INSURANCE CHARGES.—AIl charges, apart from charges
subject to State regulation as the business of insurance, related to force-placed insurance imposed
on the borrower by or through the servicer shall be bona fide and reasonable.

* * * & * *k *

TITLE LXII OF THE REVISED STATUTES OF THE UNITED STATES

TITLE LXII
NATIONAL BANKS.
CHAPTER ONE—ORGANIZATION AND POWERS.
& £ *® % * * &
SEC. 5136C. STATE LAW PREEMPTION STANDARDS FOR NATIONAL BANKS AND SUBSIDIARIES CLARI-

FIED.
(a) DEFINITIONS.—For purposes of this section, the following definitions shall apply:
(1) NATIONAL BANK.—The term “national bank” includes—

(A) any bank organized under the laws of the United States; and

(B) any Federal branch established in accordance with the International Banking Act
of 1978.

(2) STATE CONSUMER FINANCIAL LAWS.—The term “State consumer financial law” means
a State law that does not directly or indirectly discriminate against national banks and that
directly and specifically regulates the manner, content, or terms and conditions of any financial
transaction (as may be authorized for national banks to engage in), or any account related
thereto, with respect to a consumer.

(3) OTHER DEFINITIONS.—The terms “affiliate”, “subsidiary”, “includes”, and “including”
have the same meanings as in section 3 of the Federal Deposit Insurance Act.
(b) PREEMPTION STANDARD.—

(1) IN GENERAL.—State consumer financial laws are preempted, only if—

(A) application of a State consumer financial law would have a discriminatory effect
on national banks, in comparison with the effect of the law on a bank chartered by that
State;

(B) in accordance with the legal standard for preemption in the decision of the Su-
preme Court of the United States in Barnett Bank of Marion County, N. A. v. Nelson,
Florida Insurance Commissioner, et al., 517 U.S. 25 (1996), the State consumer financial
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law prevents or significantly interferes with the exercise by the national bank of its pow-

ers; and any preemption determination under this subparagraph may be made by a court,

or by regulation or order of the Comptroller of the Currency on a case-by-case basis, in
accordance with applicable law; or

(C) the State consumer financial law is preempted by a provision of Federal law other
than this title.

(2) SAVINGS CLAUSE.—This title and section 24 of the Federal Reserve Act (12 U.S.C. 371)
do not preempt, annul, or affect the applicability of any State law to any subsidiary or affiliate
of a national bank (other than a subsidiary or affiliate that is chartered as a national bank).

(3) CASE-BY-CASE BASIS.—

(A) DEFINITION.—As used in this section the term “case-by-case basis” refers to a de-
termination pursuant to this section made by the Comptroller concerning the impact of
a particular State consumer financial law on any national bank that is subject to that law,
or the law of any other State with substantively equivalent terms.

(B) CONSULTATION.—When making a determination on a case-by-case basis that a
State consumer financial law of another State has substantively equivalent terms as one
that the Comptroller is preempting, the Comptroller shall first consult with the [Bureau
of Consumer Financial Protection] Consumer Financial Protection Bureau and shall take
the views of the Bureau into account when making the determination.

(4) RULE OF CONSTRUCTION.—This title does not occupy the field in any area of State law.

(5) STANDARDS OF REVIEW.—

(A) PREEMPTION.—A court reviewing any determinations made by the Comptroller re-
garding preemption of a State law by this title or section 24 of the Federal Reserve Act
(12 U.S.C. 371) shall assess the validity of such determinations, depending upon the thor-
oughness evident in the consideration of the agency, the validity of the reasoning of the
agency, the consistency with other valid determinations made by the agency, and other
factors which the court finds persuasive and relevant to its decision.

(B) SAVINGS CLAUSE.—Except as provided in subparagraph (A), nothing in this section
shall affect the deference that a court may afford to the Comptroller in making determina-
tions regarding the meaning or interpretation of title LXII of the Revised Statutes of the
United States or other Federal laws.

(6) COMPTROLLER DETERMINATION NOT DELEGABLE.—Any regulation, order, or determina-
tion made by the Comptroller of the Currency under paragraph (1)(B) shall be made by the
Comptroller, and shall not be delegable to another officer or employee of the Comptroller of
the Currency.

(c) SUBSTANTIAL EVIDENCE.—No regulation or order of the Comptroller of the Currency pre-
scribed under subsection (b)(1)(B), shall be interpreted or applied so as to invalidate, or otherwise
declare inapplicable to a national bank, the provision of the State consumer financial law, unless
substantial evidence, made on the record of the proceeding, supports the specific finding regarding
the preemption of such provision in accordance with the legal standard of the decision of the Su-
preme Court of the United States in Barnett Bank of Marion County, N.A. v. Nelson, Florida In-
surance Commissioner, et al., 517 U.S. 25 (1996).

(d) PERIODIC REVIEW OF PREEMPTION DETERMINATIONS.—

(1) IN GENERAL.—The Comptroller of the Currency shall periodically conduct a review,
through notice and public comment, of each determination that a provision of Federal law pre-
empts a State consumer financial law. The agency shall conduct such review within the 5-year
period after prescribing or otherwise issuing such determination, and at least once during each
5-year period thereafter. After conducting the review of, and inspecting the comments made
on, the determination, the agency shall publish a notice in the Federal Register announcing
the decision to continue or rescind the determination or a proposal to amend the determina-
tion. Any such notice of a proposal to amend a determination and the subsequent resolution
of such proposal shall comply with the procedures set forth in subsections (a) and (b) of section
5244 of the Revised Statutes of the United States (12 U.S.C. 43 (a), (b)).

(2) REPORTS TO CONGRESS.—At the time of issuing a review conducted under paragraph
(1), the Comptroller of the Currency shall submit a report regarding such review to the Com-
mittee on Financial Services of the House of Representatives and the Committee on Banking,
Housing, and Urban Affairs of the Senate. The report submitted to the respective committees
shall address whether the agency intends to continue, rescind, or propose to amend any deter-
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mination that a provision of Federal law preempts a State consumer financial law, and the

reasons therefor.

(e) APPLICATION OF STATE CONSUMER FINANCIAL LAW TO SUBSIDIARIES AND AFFILIATES.—Not-
withstanding any provision of this title or section 24 of Federal Reserve Act (12 U.S.C. 371), a
State consumer financial law shall apply to a subsidiary or affiliate of a national bank (other than
a subsidiary or affiliate that is chartered as a national bank) to the same extent that the State
consumer financial law applies to any person, corporation, or other entity subject to such State law.

(f) PRESERVATION OF POWERS RELATED TO CHARGING INTEREST.—No provision of this title shall
be construed as altering or otherwise affecting the authority conferred by section 5197 of the Re-
vised Statutes of the United States (12 U.S.C. 85) for the charging of interest by a national bank
at the rate allowed by the laws of the State, territory, or district where the bank is located, includ-
ing with respect to the meaning of “interest” under such provision.

(g) TRANSPARENCY OF OCC PREEMPTION DETERMINATIONS.—The Comptroller of the Currency
shall publish and update no less frequently than quarterly, a list of preemption determinations by
the Comptroller of the Currency then in effect that identifies the activities and practices covered
by each determination and the requirements and constraints determined to be preempted.

(h) CLARIFICATION OF LAW APPLICABLE TO NONDEPOSITORY INSTITUTION SUBSIDIARIES AND AF-
FILIATES OF NATIONAL BANKS.—

(1) DEFINITIONS.—For purposes of this subsection, the terms “depository institution”, “sub-
sidiarg”, and “affiliate” have the same meanings as in section 3 of the Federal Deposit Insur-
ance Act.

(2) RULE OF CONSTRUCTION.—No provision of this title or section 24 of the Federal Reserve
Act (12 U.S.C. 371) shall be construed as preempting, annulling, or affecting the applicability
of State law to any subsidiary, affiliate, or agent of a national bank (other than a subsidiary,
affiliate, or agent that is chartered as a national bank).

(i) VISITORIAL POWERS.—

(1) IN GENERAL.—In accordance with the decision of the Supreme Court of the United
States in Cuomo v. Clearing House Assn., L. L. C. (129 S. Ct. 2710 (2009)), no provision of
this title which relates to visitorial powers or otherwise limits or restricts the visitorial author-
ity to which any national bank is subject shall be construed as limiting or restricting the au-
thority of any attorney general (or other chief law enforcement officer) of any State to bring
an action against a national bank in a court of appropriate jurisdiction to enforce an applicable
law and to seek relief as authorized by such law.

(j) ENFORCEMENT ACTIONS.—The ability of the Comptroller of the Currency to bring an enforce-
ment action under this title or section 5 of the Federal Trade Commission Act does not preclude
any private party from enforcing rights granted under Federal or State law in the courts.

* * & & *k k *

RIGHT TO FINANCIAL PRIVACY ACT OF 1978
& & & * % sk &

TITLE XI—RIGHT TO FINANCIAL PRIVACY
SEcC. 1100. This title may be cited as the “Right to Financial Privacy Act of 1978”.

DEFINITIONS

SEC. 1101. For the purpose of this title, the term—

(1) “financial institution”, except as provided in section 1114, means any office of a bank,
savings bank, card issuer as defined in section 103 of the Consumers Credit Protection Act
(15 U.S.C. 1602(n)), industrial loan company, trust company, savings association, building and
loan, or homestead association (including cooperative banks), credit union, or consumer finance
institution, located in any State or territory of the United States, the District of Columbia,
Puerto Rico, Guam, American Samoa, or the Virgin Islands;

(2) “financial record” means an original of, a copy of, or information known to have been
derived from, any record held by a financial institution pertaining to a customer’s relationship
with the financial institution;
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(3) “Government authority” means any agency or department of the United States, or any
officer, employee, or agent thereof;

(4) “person” means an individual or a partnership of five or fewer individuals;

(5) “customer” means any person or authorized representative of that person who utilized
or is utilizing any service of a financial institution, or for whom a financial institution is acting
or has acted as a fiduciary, in relation to an account maintained in the person’s name;

(6) “holding company” means—

(A) any bank holding company (as defined in section 2 of the Bank Holding Company

Act of 1956); and

(B) any company described in section 4(f)(1) of the Bank Holding Company Act of

1956;

(7) “supervisory agency” means with respect to any particular financial institution, holding
company, or any subsidiary of a financial institution or holding company, any of the following
which has statutory authority to examine the financial condition, business operations, or
records or transactions of that institution, holding company, or subsidiary—

(A) the Federal Deposit Insurance Corporation;
(B) the [Bureau of Consumer Financial Protection]l Consumer Financial Protection

Bureau;

(C) the National Credit Union Administration;

(D) the Board of Governors of the Federal Reserve System,;

(E) the Comptroller of the Currency;

(F) the Securities and Exchange Commission;

(G) the Commodity Futures Trading Commission;

(H) the Secretary of the Treasury, with respect to the Bank Secrecy Act and the Cur-
rency and Foreign Transactions Reporting Act (Public Law 91-508, title I and II); or

(I) any State banking or securities department or agency; and

(8) “law enforcement inquiry” means a lawful investigation or official proceeding inquiring
into a violation of, or failure to comply with, any criminal or civil statute or any regulation,
rule, or order issued pursuant thereto.

* * * & * *k *

USE OF INFORMATION

SEC. 1112. (a) Financial records originally obtained pursuant to this title shall not be trans-
ferred to another agency or department unless the transferring agency or department certifies in
writing that there is reason to believe that the records are relevant to a legitimate law enforcement
inquiry, or intelligence or counterintelligence activity, investigation or analysis related to inter-
national terrorism within the jurisdiction of the receiving agency or department.

(b) When financial records subject to this title are tranferred pursuant to subsection (a), the
transferring agency or department shall, within fourteen days, send to the customer a copy of the
certification made pursuant to subsection (a) and the following notice, which shall state the nature
of the law enforcement inquiry with reasonable specificity: “Copies of, or information contained in,
your financial records lawfully in possession of have been furnished to pursuant to the Right of
Financial Privacy Act of 1978 for the following purpose:. If you believe that this transfer has not
been made to further a legitimate law enforcement inquiry, you may have legal rights under the
Financial Privacy Act of 1978 or the Privacy Act of 1974.”

(¢) Notwithstanding subsection (b), notice to the customer may be delayed if the transferring
agency or department has obtained a court order delaying notice pursuant to section 1109 (a) and
(b) and that order is still in effect, of if the receiving agency or department obtains a court order
authorizing a delay in notice pursuant to section 1109 (a) and (b). Upon the expiration of any such
period of delay, the transferring agency or department shall serve to the customer the notice speci-
fied in subsection (b) above and the agency or department that obtained the court order authorizing
a delay in notice pursuant to section 1109 (a) and (b) shall serve to the customer the notice speci-
fied in section 1109 (b).

(d) Nothing in this title prohibits any supervisory agency from exchanging examination reports
or other information with another supervisory agency. Nothing in this title prohibits the transfer
of a customer’s financial records needed by counsel for a Government authority to defend an action
brought by the customer. Nothing in this title shall authorize the withholding of information by
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any officer or employee of a supervisory agency from a duly authorized committee or subcommittee
of the Congress.

(e) Notwithstanding section 1101(6) or any other provision of law, the exchange of financial
records, examination reports or other information with respect to a financial institution, holding
company, or a subsidiary of a depository institution or holding company, among and between the
five member supervisory agencies of the Federal Financial Institutions Examination Council, the
Securities and Exchange Commission, the Federal Trade Commission, the Commodity Futures
Trading Commission, and the [Bureau of Consumer Financial Protection]l Consumer Financial
Protection Bureau is permitted.

(f) TRANSFER TO ATTORNEY GENERAL.—

(1) IN GENERAL.—Nothing in this title shall apply when financial records obtained by an
agency or department of the United States are disclosed or transferred to the Attorney General
or the Secretary of the Treasury upon the certification by a supervisory level official of the
transferring agency or department that—

(A) there is reason to believe that the records may be relevant to a violation of Federal
criminal law; and

(B) the records were obtained in the exercise of the agency’s or department’s super-
visory or regulatory functions.

(2) LIMITATION ON USE.—Records so transferred shall be used only for criminal investiga-
tive or prosecutive purposes, for civil actions under section 951 of the Financial Institutions
Reform, Recovery, and Enforcement Act of 1989, or for forfeiture under sections 981 or 982
of title 18, United States Code, by the Department of Justice and only for criminal investiga-
tive purposes relating to money laundering and other financial crimes by the Department of
the Treasury and shall, upon completion of the investigation or prosecution (including any ap-
peal), be returned only to the transferring agency or department. No agency or department
so transferring such records shall be deemed to have waived any privilege applicable to those
records under law.

EXCEPTIONS

SEc. 1113. (a) Nothing in this title prohibits the disclosure of any financial records or informa-
tion which is not identified with or identifiable as being derived from the financial records of a
particular customer.

(b) This chapter shall not apply to the examination by or disclosure to any supervisory agency
of financial records or information in the exercise of its supervisory, regulatory, or monetary func-
tions, including conservatorship or receivership functions, with respect to any financial institution,
holding company, subsidiary of a financial institution or holding company, institution-affiliated
party (within the meaning of section 3(u) of the Federal Deposit Insurance Act) with respect to
a financial institution, holding company, or subsidiary, or other person participating in the conduct
of the affairs thereof.

(c) Nothing in this title prohibits the disclosure of financial records in accordance with proce-
dures authorized by the Internal Revenue Code.

(d) Nothing in this title shall authorize the withholding of financial records or information re-
quired to be reported in accordance with any Federal statute or rule promulgated thereunder.

(e) Nothing in this title shall apply when financial records are sought by a Government author-
ity under the Federal Rules of Civil or Criminal Procedure or comparable rules of other courts in
connection with litigation to which the Government authority and the customer are parties.

(f) Nothing in this title shall apply when financial records are sought by a Government author-
ity pursuant to an administrative subpena issued by an administrative law judge in an adjudica-
tory proceeding subject to section 554 of title 5, United States Code, and to which the Government
authority and the customer are parties.

(g) The notice requirements of this title and sections 1110 and 1112 shall not apply when a
Government authority by a means described in section 1102 and for a legitimate law enforcement
inquiry is seeking only the name, address, account number, and type of account of any customer
or ascertainable group of customers associated (1) with a financial transaction or class of financial
transactions, or (2) with a foreign country or subdivision thereof in the case of a Government au-
thority exercising financial controls over foreign accounts in the United States under section 5(b)
of the Trading with the Enemy Act (50 U.S.C. App. 5(b)); the International Emergency Economic
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Pogv(gs AC‘E g‘gitle II, Public Law 95-223); or section 5 of the United Nations Participation Act (22
U.S.C. 287(c)).

(h)(1) Nothing in this title (except sections 1103, 1117 and 1118) shall apply when financial
records are sought by a Government authority—

(A) in connection with a lawful proceeding, investigation, examination, or inspection di-
rected at a financial institution (whether or not such proceeding, investigation, examination,
or inspection is also directed at a customer) or at a legal entity which is not a customer; or

(B) in connection with the authority’s consideration or administration of assistance to the
customer in the form of a Government loan, loan guaranty, or loan insurance program.

(2) When financial records are sought pursuant to this subsection, the Government authority
shall submit to the financial institution the certificate required by section 1103(b). For access pur-
suant to paragraph (1)(B), no further certification shall be required for subsequent access by the
certifying Government authority during the term of the loan, loan guaranty, or loan insurance
agreement.

(3) After the effective date of this title, whenever a customer applies for participation in a Gov-
ernment loan, loan guaranty, or loan insurance program, the Government authority administering
such program shall give the customer written notice of the authority’s access rights under this sub-
section. No further notification shall be required for subsequent access by that authority during
the term of the loan, loan guaranty, or loan insurance agreement.

(4) Financial records obtained pursuant to this subsection may be used only for the purpose
for which they were originally obtained, and may be transferred to another agency or department
only when the transfer is to facilitate a lawful proceeding, investigation, examination, or inspection
directed at a financial institution (whether or not such proceeding, investigation, examination, or
inspection is also directed at a customer), or at a legal entity which is not a customer, except that—

(A) nothing in this paragraph prohibits the use or transfer of a customer’s financial records
needed by counsel representing a Government authority in a civil action arising from a Gov-
ernment loan, loan guaranty, or loan insurance agreement; and

(B) nothing in this paragraph prohibits a Government authority providing assistance to
a customer in the form of a loan, loan guaranty, or loan insurance agreement from using or
transferring financial records necessary to process, service or foreclose a loan, or to collect on
an indebtedness to the Government resulting from a customer’s default.

(5) Notification that financial records obtained pursuant to this subsection may relate to a po-
tential civil, criminal, or regulatory violation by a customer may be given to an agency or depart-
ment with jurisdiction over the violation, and such agency or department may than seek access
to the records pursuant to the provisions of this title.

(6) Each financial institution shall keep a notation of each disclosure made pursuant to para-
graph (1)(B) of this subsection, including the date of such disclosure and the Government authority
to which it was made. The customer shall be entitled to inspect this information.

(i) Nothing in this title (except sections 1115 and 1120) shall apply to any subpena or court
order issued in connection with proceedings before a grand jury, except that a court shall have au-
thority to order a financial institution, on which a grand jury subpena for customer records has
been served, not to notify the customer of the existence of the subpena or information that has
been furnished to the grand jury, under the circumstances and for the period specified and pursu-
ant to the procedures established in section 1109 of the Right to Financial Privacy Act of 1978
(12 U.S.C. 3409).

() This title shall not apply when financial records are sought by the General Accounting Of-
fice pursuant to an authorized proceeding, investigation, examination or audit directed at a govern-
ment authority.

(k) DISCLOSURE NECESSARY FOR PROPER ADMINISTRATION OF PROGRAMS OF CERTAIN GOVERN-
MENT AUTHORITIES.—(1) Nothing in this title shall apply to the disclosure by the financial institu-
tion of the name and address of any customer to the Department of the Treasury, the Social Secu-
rity Administration, or the Railroad Retirement Board, where the disclosure of such information
is necessary to, and such information is used solely for the purpose of, the proper administration
of section 1441 of the Internal Revenue Code of 1954, title II of the Social Security Act, or the
Railroad Retirement Act of 1974.

(2) Nothing in this title shall apply to the disclosure by the financial institution of informa-
tion contained in the financial records of any customer to any Government authority that cer-
tifies, disburses, or collects payments, where the disclosure of such information is necessary
to, and such information is used solely for the purpose of—
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(A) verification of the identity of any person or proper routing and delivery of funds
in connection with the issuance of a Federal payment or collection of funds by a Govern-
ment authority; or

(B) the investigation or recovery of an improper Federal payment or collection of funds
or an improperly negotiated Treasury check.

(3) Notwithstanding any other provision of law, a request authorized by paragraph (1) or
(2) (and the information contained therein) may be used by the financial institution or its
agents solely for the purpose of providing information contained in the financial records of the
customer to the Government authority requesting the information, and the financial institution
and its agents shall be barred from redisclosure of such information. Any Government author-
ity receiving information pursuant to paragraph (1) or (2) may not disclose or use the informa-
tion, except for the purposes set forth in such paragraph.

(1) CRIMES AGAINST FINANCIAL INSTITUTIONS BY INSIDERS.—Nothing in this title shall apply
when any financial institution or supervisory agency provides any financial record of any officer,
director, employee, or controlling shareholder (within the meaning of subparagraph (A) or (B) of
section 2(a)(2) of the Bank Holding Company Act of 1956 or subparagraph (A) or (B) of section
408(a)(2) of the National Housing Act) of such institution, or of any major borrower from such insti-
tution who there is reason to believe may be acting in concert with any such officer, director, em-
ployee, or controlling shareholder, to the Attorney General of the United States, to a State law
enforcement agency, or, in the case of a possible violation of subchapter II of chapter 53 of title
31, United States Code, to the Secretary of the Treasury if there is reason to believe that such
record is relevant to a possible violation by such person of—

(1) any law relating to crimes against financial institutions or supervisory agencies by di-
rectors, officers, employees, or controlling shareholders of, or by borrowers from, financial insti-
tutions; or

(2) any provision of subchapter II of chapter 53 of title 31, United States Code or of section
1956 or 1957 of title 18, United States Code.

No supervisory agency which transfers any such record under this subsection shall be deemed to
have waived any privilege applicable to that record under law.

(m) This title shall not apply to the examination by or disclosure to employees or agents of
the Board of Governors of the Federal Reserve System or any Federal Reserve Bank of financial
records or information in the exercise of the Federal Reserve System’s authority to extend credit
to the financial institutions or others.

(n) This title shall not apply to the examination by or disclosure to the Resolution Trust Cor-
poration or its employees or agents of financial records or information in the exercise of its con-
servatorship, receivership, or liquidation functions with respect to a financial institution.

(o) This title shall not apply to the examination by or disclosure to the Federal Housing Fi-
nance Agency or any of the Federal home loan banks of financial records or information in the
exercise of the Federal Housing Finance Agency’s authority to extend credit (either directly or
through a Federal home loan bank) to financial institutions or others.

(p)(1) Nothing in this title shall apply to the disclosure by the financial institution of the name
and address of any customer to the Department of Veterans Affairs where the disclosure of such
information is necessary to, and such information is used solely for the purposes of, the proper ad-
ministration of benefits programs under laws administered by the Secretary.

(2) Notwithstanding any other provision of law, any request authorized by paragraph (1) (and
the information contained therein) may be used by the financial institution or its agents solely for
the purpose of providing the customer’s name and address to the Department of Veterans Affairs
and shall be barred from redisclosure by the financial institution or its agents.

(q) Nothing in this title shall apply to the disclosure of any financial record or information to
a Government authority in conjunction with a Federal contractor-issued travel charge card issued
for official Government travel.

(r) D1SCLOSURE TO THE [BUREAU OF CONSUMER FINANCIAL PROTECTION] CONSUMER FINANCIAL
PROTECTION BUREAU.—Nothing in this title shall apply to the examination by or disclosure to the
[Bureau of Consumer Financial Protection] Consumer Financial Protection Bureau of financial
records or information in the exercise of its authority with respect to a financial institution.

* * * & * k *
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S.A.F.E. MORTGAGE LICENSING ACT OF 2008

DIVISION A—HOUSING FINANCE REFORM

TITLE V—S.A.F.E. MORTGAGE LICENSING ACT

SEC. 1501. SHORT TITLE.
This title may be cited as the “Secure and Fair Enforcement for Mortgage Licensing Act of
2008” or “S.A.F.E. Mortgage Licensing Act of 2008”.

* * * * * k *

SEC. 1503. DEFINITIONS.
For purposes of this title, the following definitions shall apply:

(1) BUREAU.—The term “Bureau” means the [Bureau of Consumer Financial Protection]
Consumer Financial Protection Bureau.

(2) FEDERAL BANKING AGENCY.—The term “Federal banking agency” means the Board of
Governors of the Federal Reserve System, the Office of the Comptroller of the Currency, the
National Credit Union Administration, and the Federal Deposit Insurance Corporation.

(3) DEPOSITORY INSTITUTION.—The term “depository institution” has the same meaning as
in section 3 of the Federal Deposit Insurance Act, and includes any credit union.

(4) LOAN ORIGINATOR.—

(A) IN GENERAL.—The term “loan originator”—

(1) means an individual who—

(I) takes a residential mortgage loan application; and
(IT) offers or negotiates terms of a residential mortgage loan for compensation
or gain;

(i1) does not include any individual who is not otherwise described in clause (i)
and who performs purely administrative or clerical tasks on behalf of a person who
is described in any such clause;

(iii) does not include a person or entity that only performs real estate brokerage
activities and is licensed or registered in accordance with applicable State law, unless
the person or entity is compensated by a lender, a mortgage broker, or other loan
originator or by any agent of such lender, mortgage broker, or other loan originator;
and

(iv) does not include a person or entity solely involved in extensions of credit relat-
ing to timeshare plans, as that term is defined in section 101(53D) of title 11, United
States Code.

(B) OTHER DEFINITIONS RELATING TO LOAN ORIGINATOR.—For purposes of this sub-
section, an individual “assists a consumer in obtaining or applying to obtain a residential
mortgage loan” by, among other things, advising on loan terms (including rates, fees, other
costs), preparing loan packages, or collecting information on behalf of the consumer with
regard to a residential mortgage loan.

(C) ADMINISTRATIVE OR CLERICAL TASKS.—The term “administrative or clerical tasks”
means the receipt, collection, and distribution of information common for the processing
or underwriting of a loan in the mortgage industry and communication with a consumer
to obgain information necessary for the processing or underwriting of a residential mort-
gage loan.

(D) REAL ESTATE BROKERAGE ACTIVITY DEFINED.—The term “real estate brokerage ac-
tivity” means any activity that involves offering or providing real estate brokerage services
to the public, including—

(i) acting as a real estate agent or real estate broker for a buyer, seller, lessor,
or lessee of real property;
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(i1) bringing together parties interested in the sale, purchase, lease, rental, or ex-
change of real property;

(ii1) negotiating, on behalf of any party, any portion of a contract relating to the
sale, purchase, lease, rental, or exchange of real property (other than in connection
with providing financing with respect to any such transaction);

(iv) engaging in any activity for which a person engaged in the activity is required
to be registered or licensed as a real estate agent or real estate broker under any ap-
plicable law; and

(v) offering to engage in any activity, or act in any capacity, described in clause
(1), (i), (iii), or (iv).

(5) LOAN PROCESSOR OR UNDERWRITER.—

(A) IN GENERAL.—The term “loan processor or underwriter” means an individual who
performs clerical or support duties at the direction of and subject to the supervision and
instruction of—

(i) a State-licensed loan originator; or

(i1) a registered loan originator.

(B) CLERICAL OR SUPPORT DUTIES.—For purposes of subparagraph (A), the term “cler-
ical or support duties” may include—

(i) the receipt, collection, distribution, and analysis of information common for the
processing or underwriting of a residential mortgage loan; and

(i1) communicating with a consumer to obtain the information necessary for the
processing or underwriting of a loan, to the extent that such communication does not
include offering or negotiating loan rates or terms, or counseling consumers about resi-
dential mortgage loan rates or terms.

(6) NATIONWIDE MORTGAGE LICENSING SYSTEM AND REGISTRY.—The term “Nationwide
Mortgage Licensing System and Registry” means a mortgage licensing system developed and
maintained by the Conference of State Bank Supervisors and the American Association of Resi-
dential Mortgage Regulators for the State licensing and registration of State-licensed loan
originators and the registration of registered loan originators or any system established by the
Director under section 1509.

(7) NONTRADITIONAL MORTGAGE PRODUCT.—The term “nontraditional mortgage product”
means any mortgage product other than a 30-year fixed rate mortgage.

(8) REGISTERED LOAN ORIGINATOR.—The term “registered loan originator” means any indi-
vidual who—

(A) meets the definition of loan originator and is an employee of—

(i) a depository institution;

(i1) a subsidiary that is—

(I) owned and controlled by a depository institution; and
(II) regulated by a Federal banking agency; or

(ii1) an institution regulated by the Farm Credit Administration; and
(B) is registered with, and maintains a unique identifier through, the Nationwide

Mortgage Licensing System and Registry.

(9) RESIDENTIAL MORTGAGE LOAN.—The term “residential mortgage loan” means any loan
primarily for personal, family, or household use that is secured by a mortgage, deed of trust,
or other equivalent consensual security interest on a dwelling (as defined in section 103(v) of
the Truth in Lending Act) or residential real estate upon which is constructed or intended to
be constructed a dwelling (as so defined).

(10) DIRECTOR.—The term “Director” means the Director of the [Bureau of Consumer Fi-
nancial Protection] Consumer Financial Protection Bureau.

(11) STATE.—The term “State” means any State of the United States, the District of Co-
lumbia, any territory of the United States, Puerto Rico, Guam, American Samoa, the Trust
Territory of the Pacific Islands, the Virgin Islands, and the Northern Mariana Islands.

(12) STATE-LICENSED LOAN ORIGINATOR.—The term “State-licensed loan originator” means
any individual who—

(A) is a loan originator;

(B) is not an employee of—

(i) a depository institution;

(i1) a subsidiary that is—

(I) owned and controlled by a depository institution; and
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(IT) regulated by a Federal banking agency; or
(iii) an institution regulated by the Farm Credit Administration; and
(C) is licensed by a State or by the Director under section 1508 and registered as a
loan originator with, and maintains a unique identifier through, the Nationwide Mortgage
Licensing System and Registry.
(13) UNIQUE IDENTIFIER.—
(A) IN GENERAL.—The term “unique identifier” means a number or other identifier
that—
(i) permanently identifies a loan originator;
(i) is assigned by protocols established by the Nationwide Mortgage Licensing
System and Registry and the Bureau to facilitate electronic tracking of loan origina-
tors and uniform identification of, and public access to, the employment history of and
the publicly adjudicated disciplinary and enforcement actions against loan originators;
and
(iii) shall not be used for purposes other than those set forth under this title.
(B) RESPONSIBILITY OF STATES.—To the greatest extent possible and to accomplish the
purpose of this title, States shall use unique identifiers in lieu of social security numbers.

* * & & *k % *

SEC. 1507. SYSTEM OF REGISTRATION ADMINISTRATION BY FEDERAL AGENCIES.

(a) DEVELOPMENT.—

(1) IN GENERAL.—The Bureau shall develop and maintain a system for registering employ-
ees of a depository institution, employees of a subsidiary that is owned and controlled by a
depository institution and regulated by a Federal banking agency, or employees of an institu-
tion regulated by the Farm Credit Administration, as registered loan originators with the Na-
tionwide Mortgage Licensing System and Registry. The system shall be implemented before
the end of the 1-year period beginning on the date of enactment of the Consumer Financial
Protection Act of 2010.

(2) REGISTRATION REQUIREMENTS.—In connection with the registration of any loan origi-
nator under this subsection, the Bureau shall, at a minimum, furnish or cause to be furnished
to the Nationwide Mortgage Licensing System and Registry information concerning the iden-
tity of the employee, including—

(A) fingerprints for submission to the Federal Bureau of Investigation, and any gov-
ernmental agency or entity authorized to receive such information for a State and national
criminal history background check; and

(B) personal history and experience, including authorization for the Nationwide Mort-
gage Licensing System and Registry to obtain information related to any administrative,
civil or criminal findings by any governmental jurisdiction.

(b) COORDINATION.—

(1) UNIQUE IDENTIFIER.—The Bureau, and the [Bureau of Consumer Financial Protection]
Consumer Financial Protection Bureau shall coordinate with the Nationwide Mortgage Licens-
ing System and Registry to establish protocols for assigning a unique identifier to each reg-
istered loan originator that will facilitate electronic tracking and uniform identification of, and
public access to, the employment history of and publicly adjudicated disciplinary and enforce-
ment actions against loan originators.

(2) NATIONWIDE MORTGAGE LICENSING SYSTEM AND REGISTRY DEVELOPMENT.—To facilitate
the transfer of information required by subsection (a)(2), the Nationwide Mortgage Licensing
System and Registry shall coordinate with the Bureau, and the [Bureau of Consumer Finan-
cial Protection] Consumer Financial Protection Bureau concerning the development and oper-
ation, by such System and Registry, of the registration functionality and data requirements
for loan originators.

(c) CONSIDERATION OF FACTORS AND PROCEDURES.—In establishing the registration procedures
under subsection (a) and the protocols for assigning a unique identifier to a registered loan origi-
nator, the Bureau shall make such de minimis exceptions as may be appropriate to paragraphs
(1)(A) and (2) of section 1504(a), shall make reasonable efforts to utilize existing information to
minimize the burden of registering loan originators, and shall consider methods for automating the
process to the greatest extent practicable consistent with the purposes of this title.
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SEC. 1508. [BUREAU OF CONSUMER FINANCIAL PROTECTION] CONSUMER FINANCIAL PROTECTION BU-
REAU BACKUP AUTHORITY TO ESTABLISH LOAN ORIGINATOR LICENSING SYSTEM.

(a) BACKUP LICENSING SYSTEM.—If, by the end of the 1-year period, or the 2-year period in
the case of a State whose legislature meets only biennially, beginning on the date of the enactment
of this title or at any time thereafter, the Director determines that a State does not have in place
by law or regulation a system for licensing and registering loan originators that meets the require-
ments of sections 1505 and 1506 and subsection (d) of this section, or does not participate in the
Nationwide Mortgage Licensing System and Registry, the Director shall provide for the establish-
ment and maintenance of a system for the licensing and registration by the Director of loan origi-
nators operating in such State as State-licensed loan originators.

(b) LICENSING AND REGISTRATION REQUIREMENTS.—The system established by the Director
under subsection (a) for any State shall meet the requirements of sections 1505 and 1506 for State-
licensed loan originators.

(¢) UNIQUE IDENTIFIER.—The Director shall coordinate with the Nationwide Mortgage Licens-
ing System and Registry to establish protocols for assigning a unique identifier to each loan origi-
nator licensed by the Director as a State-licensed loan originator that will facilitate electronic
tracking and uniform identification of, and public access to, the employment history of and the pub-
licly adjudicated disciplinary and enforcement actions against loan originators.

(d) STATE LICENSING LAW REQUIREMENTS.—For purposes of this section, the law in effect in
a State meets the requirements of this subsection if the Director determines the law satisfies the
following minimum requirements:

(1) A State loan originator supervisory authority is maintained to provide effective super-
vision and enforcement of such law, including the suspension, termination, or nonrenewal of
a license for a violation of State or Federal law.

(2) The State loan originator supervisory authority ensures that all State-licensed loan
originators operating in the State are registered with Nationwide Mortgage Licensing System
and Registry.

(3) The State loan originator supervisory authority is required to regularly report viola-
tions of such law, as well as enforcement actions and other relevant information, to the Nation-
wide Mortgage Licensing System and Registry.

(4) The State loan originator supervisory authority has a process in place for challenging
information contained in the Nationwide Mortgage Licensing System and Registry.

(5) The State loan originator supervisory authority has established a mechanism to assess
civil money penalties for individuals acting as mortgage originators in their State without a
valid license or registration.

(6) The State loan originator supervisory authority has established minimum net worth
or surety bonding requirements that reflect the dollar amount of loans originated by a residen-
tial mortgage loan originator, or has established a recovery fund paid into by the loan origina-
tors.

(e) TEMPORARY EXTENSION OF PERIOD.—The Director may extend, by not more than 24 months,
the 1-year or 2-year period, as the case may be, referred to in subsection (a) for the licensing of
loan originators in any State under a State licensing law that meets the requirements of sections
1505 and 1506 and subsection (d) if the Director determines that such State is making a good faith
effort to establish a State licensing law that meets such requirements, license mortgage originators
under such law, and register such originators with the Nationwide Mortgage Licensing System and
Registry.

(f) REGULATION AUTHORITY.—

(1) IN GENERAL.—The Bureau is authorized to promulgate regulations setting minimum
net worth or surety bond requirements for residential mortgage loan originators and minimum
requirements for recovery funds paid into by loan originators.

(2) CONSIDERATIONS.—In issuing regulations under paragraph (1), the Bureau shall take
into account the need to provide originators adequate incentives to originate affordable and
sustainable mortgage loans, as well as the need to ensure a competitive origination market
that maximizes consumer access to affordable and sustainable mortgage loans.

* * * & * k *
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TELEMARKETING AND CONSUMER FRAUD AND ABUSE PREVENTION ACT

SECTION 1. SHORT TITLE.
This Act may be cited as the “Telemarketing and Consumer Fraud and Abuse Prevention Act”.

* * * * & * *

SEC. 3. TELEMARKETING RULES.

(a) IN GENERAL.—

(1) The Commission shall prescribe rules prohibiting deceptive telemarketing acts or prac-
tices and other abusive telemarketing acts or practices.

(2) The Commission shall include in such rules respecting deceptive telemarketing acts or
practices a definition of deceptive telemarketing acts or practices which shall include fraudu-
lent charitable solicitations, and which may include acts or practices of entities or individuals
that assist or facilitate deceptive telemarketing, including credit card laundering.

(3) The Commission shall include in such rules respecting other abusive telemarketing acts
or practices—

(A) a requirement that telemarketers may not undertake a pattern of unsolicited tele-
phone calls which the reasonable consumer would consider coercive or abusive of such con-
sumer’s right to privacy,

(B) restrictions on the hours of the day and night when unsolicited telephone calls can
be made to consumers,

(C) a requirement that any person engaged in telemarketing for the sale of goods or
services shall promptly and clearly disclose to the person receiving the call that the pur-
pose of the call is to sell goods or services and make such other disclosures as the Commis-
sion deems appropriate, including the nature and price of the goods and services; and

(D) a requirement that any person engaged in telemarketing for the solicitation of
charitable contributions, donations, or gifts of money or any other thing of value, shall
promptly and clearly disclose to the person receiving the call that the purpose of the call
is to solicit charitable contributions, donations, or gifts, and make such other disclosures
as the Commission considers appropriate, including the name and mailing address of the
charitable organization on behalf of which the solicitation is made.

In prescribing the rules described in this paragraph, the Commission shall also consider rec-

ordkeeping requirements.

(b) RULEMAKING AUTHORITY.—The Commission shall have authority to prescribe rules under
subsection (a), in accordance with section 553 of title 5, United States Code. In prescribing a rule
under this section that relates to the provision of a consumer financial product or service that is
subject to the Consumer Financial Protection Act of 2010, including any enumerated consumer law
thereunder, the Commission shall consult with the [Bureau of Consumer Financial Protection]
Consumer Financial Protection Bureau regarding the consistency of a proposed rule with stand-
ards, purposes, or objectives administered by the [Bureau of Consumer Financial Protection] Con-
sumer Financial Protection Bureau.

(¢) VIOLATIONS.—Any violation of any rule prescribed under subsection (a)—

(1) shall be treated as a violation of a rule under section 18 of the Federal Trade Commis-
sion Act regarding unfair or deceptive acts or practices; and

(2) that is committed by a person subject to the Consumer Financial Protection Act of 2010
shall be treated as a violation of a rule under section 1031 of that Act regarding unfair, decep-
tive, or abusive acts or practices.

(d) SECURITIES AND EXCHANGE COMMISSION RULES.—

(1) PROMULGATION.—

(A) IN GENERAL.—Except as provided in subparagraph (B), not later than 6 months
after the effective date of rules promulgated by the Federal Trade Commission under sub-
section (a), the Securities and Exchange Commission shall promulgate, or require any na-
tional securities exchange or registered securities association to promulgate, rules substan-
tially similar to such rules to prohibit deceptive and other abusive telemarketing acts or
practices by persons described in paragraph (2).

(B) EXCEPTION.—The Securities and Exchange Commission is not required to promul-
gate a rule under subparagraph (A) if it determines that—
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(i) Federal securities laws or rules adopted by the Securities and Exchange Com-
mission thereunder provide protection from deceptive and other abusive telemarketing
by persons described in paragraph (2) substantially similar to that provided by rules
promulgated by the Federal Trade Commission under subsection (a); or

(i) such a rule promulgated by the Securities and Exchange Commission is not
necessary or appropriate in the public interest, or for the protection of investors, or
would be inconsistent with the maintenance of fair and orderly markets.

If the Securities and Exchange Commission determines that an exception described in

clause (i) or (ii) applies, the Securities and Exchange Commission shall publish in the Fed-

eral Register its determination with the reasons for it.

(2) APPLICATION.—

(A) IN GENERAL.—The rules promulgated by the Securities and Exchange Commission
under paragraph (1)(A) shall apply to a broker, dealer, transfer agent, municipal securities
dealer, municipal securities broker, government securities broker, government securities
dealer investment adviser or investment company, or any individual asso- ciated with a
broker, dealer, transfer agent, municipal securities dealer, municipal securities broker,
government securities broker, government securities dealer, investment adviser or invest-
ment company. The rules promulgated by the Federal Trade Commission under subsection
(a) shall not apply to persons described in the preceding sentence.

(B) DEFINITIONS.—For purposes of subparagraph (A)—

(i) the terms “broker”, “dealer”, “transfer agent”, “municipal securities dealer”,

“municipal securities broker” “government securities broker”, and “government securi-

ties dealer” have the meanings given such terms by paragraphs (4), (5), (25), (30), (31),

(43), and (44) of section 3(a) of the Securities and Exchange Act of 1934 (15 U.S.C.

78c(a)4), (5), (25), (30), (31), (43), and (44));

(i) the term “investment adviser” has the meaning given such term by section
202(a)(11) of the Investment Advisers Act of 1940 (15 U.S.C. 80b—2(a)(11)); and

(iii) the term “investment company” has the meaning given such term by section
3(a) of the Investment Company Act of 1940 (15 U.S.C. 80a—3(a)).

(e) ComMODITY FUTURES TRADING COMMISSION RULES.—

(1) ApPPLICATION.—The rules promulgated by the Federal Trade Commission under sub-
section (a) shall not apply to persons described in subsection (f)(1) of section 6 of the Com-
modity Exchange Act (7 U.S.C. 8, 9, 15, 13b, 9a).

(2) PROMULGATION.—Section 6 of the Commodity Exchange Act (7 U.S.C. 8, 9, 15, 13b, 9a)
is amended by adding at the end the following new subsection:

“(f)(1) Except as provided in paragraph (2), not later than six months after the effective date
of rules promulgated by the Federal Trade Commission under section 3(a) of the Telemarketing
and Consumer Fraud and Abuse Prevention Act, the Commission shall promulgate, or require each
registered futures association to promulgate, rules substantially similar to such rules to prohibit
deceptive and other abusive telemarketing acts or practices by any person registered or exempt
from registration under this Act in connection with such person’s business as a futures commission
merchant, introducing broker, commodity trading advisor, commodity pool operator, leverage trans-
action merchant, floor broker, or floor trader, or a person associated with any such person.

N “(2) The Commission is not required to promulgate rules under paragraph (1) if it determines
that—

“(A) rules adopted by the Commission under this Act provide protection from deceptive and
abusive telemarketing by persons described under paragraph (1) substantially similar to that
provided by rules promulgated by the Federal Trade Commission under section 3(a) of the
Telemarketing and Consumer Fraud and Abuse Prevention Act; or

“(B) such a rule promulgated by the Commission is not necessary or appropriate in the
public interest, or for the pro- tection of customers in the futures and options markets, or
would be inconsistent with the maintenance of fair and orderly markets.

If the Commission determines that an exception described in subparagraph (A) or (B) applies, the
Commission shall publish in the Federal Register its determination with the reasons for it.”.

SEC. 4. ACTIONS BY STATES.

(a) IN GENERAL.—Whenever an attorney general of any State has reason to believe that the
interests of the residents of that State have been or are being threatened or adversely affected be-
cause any person has engaged or is engaging in a pattern or practice of telemarketing which vio-

g:\WHLC\051319\051319.078.xml
May 13, 2019 (11:15 a.m.)



G:\OFFICE\RAMSEYER\R16\CP12A\RCP116-15_CP12A. XML H.L.C.
153

lates any rule of the Commission under section 3, the State, as parens patriae, may bring a civil
action on behalf of its residents in an appropriate district court of the United States to enjoin such
telemarketing, to enforce compliance with such rule of the Commission, to obtain damages, restitu-
tion, or other compensation on behalf of residents of such State, or to obtain such further and other
relief as the court may deem appropriate.

(b) NoTICE.—The State shall serve prior written notice of any civil action under subsection (a)
or (f)(2) upon the Commission and provide the Commission with a copy of its complaint, except
that if it is not feasible for the State to provide such prior notice, the State shall serve such notice
immediately upon instituting such action. Upon receiving a notice respecting a civil action, the
Commission shall have the right (1) to intervene in such action, (2) upon so intervening, to be
heard on all matters arising therein, and (3) to file petitions for appeal.

(c) CONSTRUCTION.—For purposes of bringing any civil action under subsection (a), nothing in
this Act shall prevent an attorney general from exercising the powers conferred on the attorney
general by the laws of such State to conduct investigations or to administer oaths or affirmations
or to compel the attendance of witnesses or the production of documentary and other evidence.

(d) ActioNs BY THE COMMISSION.—Whenever a civil action has been instituted by or on behalf
of the Commission or the [Bureau of Consumer Financial Protection] Consumer Financial Protec-
tion Bureau for violation of any rule prescribed under section 3, no State may, during the pendency
of such action instituted by or on behalf of the Commission or the [Bureau of Consumer Financial
Protection] Consumer Financial Protection Bureau, institute a civil action under subsection (a) or
(f)(2) against any defendant named in the complaint in such action for violation of any rule as al-
leged in such complaint.

(e) VENUE; SERVICE OF PROCESS.—Any civil action brought under subsection (a) in a district
court of the United States may be brought in the district in which the defendant is found, is an
inhabitant, or transacts business or wherever venue is proper under section 1391 of title 28, United
States Code. Process in such an action may be served in any district in which the defendant is
an inhabitant or in which the defendant may be found.

(f) ACTIONS BY OTHER STATE OFFICIALS.—

(1) Nothing contained in this section shall prohibit an authorized State official from pro-
ceeding in State court on the basis of an alleged violation of any civil or criminal statute of
such State.

(2) In addition to actions brought by an attorney general of a State under subsection (a),
such an action may be brought by officers of such State who are authorized by the State to
bring actions in such State on behalf of its residents.

SEC. 5. ACTIONS BY PRIVATE PERSONS.

(a) IN GENERAL.—Any person adversely affected by any pattern or practice of telemarketing
which violates any rule of the Commission under section 3, or an authorized person acting on such
person’s behalf, may, within 3 years after discovery of the violation, bring a civil action in an ap-
propriate district court of the United States against a person who has engaged or is engaging in
such pattern or practice of telemarketing if the amount in controversy exceeds the sum or value
of $50,000 in actual damages for each person adversely affected by such telemarketing. Such an
action may be brought to enjoin such telemarketing, to enforce compliance with any rule of the
Commission under section 3, to obtain damages, or to obtain such further and other relief as the
court may deem appropriate.

(b) NoTicE.—The plaintiff shall serve prior written notice of the action upon the Commission
and provide the Commission with a copy of its complaint, except in any case where such prior no-
tice is not feasible, in which case the person shall serve such notice immediately upon instituting
such action. The Commission shall have the right (A) to intervene in the action, (B) upon so inter-
vening, to be heard on all matters arising therein, and (C) to file petitions for appeal.

(c) ACTION BY THE COMMISSION.—Whenever a civil action has been instituted by or on behalf
of the Commission or the [Bureau of Consumer Financial Protection] Consumer Financial Protec-
tion Bureau for violation of any rule prescribed under section 3, no person may, during the pend-
ency of such action instituted by or on behalf of the Commission or the [Bureau of Consumer Fi-
nancial Protection] Consumer Financial Protection Bureau, institute a civil action against any de-
fendant named in the complaint in such action for violation of any rule as alleged in such com-
plaint.
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(d) CostT AND FEES.—The court, in issuing any final order in any action brought under sub-
section (a), may award costs of suit and reasonable fees for attorneys and expert witnesses to the
prevailing party.

(e) CONSTRUCTION.—Nothing in this section shall restrict any right which any person may
have under any statute or common law.

(f) VENUE; SERVICE OF PROCESS.—Any civil action brought under subsection (a) in a district
court of the United States may be brought in the district in which the defendant is found, is an
inhabitant, or transacts business or wherever venue is proper under section 1391 of title 28, United
States Code. Process in such an action may be served in any district in which the defendant is
an inhabitant or in which the defendant may be found.

SEC. 6. ADMINISTRATION AND APPLICABILITY OF ACT.

(a) IN GENERAL.—Except as otherwise provided in sections 3(d), 3(e), 4, and 5, this Act shall
be enforced by the Commission under the Federal Trade Commission Act (15 U.S.C. 41 et seq.).
Consequently, no activity which is outside the jurisdiction of that Act shall be affected by this Act.

(b) AcTIiONS BY THE COMMISSION.—The Commission shall prevent any person from violating
a rule of the Commission under section 3 in the same manner, by the same means, and with the
same jurisdiction, powers, and duties as though all applicable terms and provisions of the Federal
Trade Commission Act (15 U.S.C. 41 et seq.) were incorporated into and made a part of this Act.
Any person who violates such rule shall be subject to the penalties and entitled to the privileges
and immunities provided in the Federal Trade Commission Act in the same manner, by the same
means, and with the same jurisdiction, power, and duties as though all applicable terms and provi-
sions of the Federal Trade Commission Act were incorporated into and made a part of this Act.

(c) EFFECT ON OTHER LAWS.—Nothing contained in this Act shall be construed to limit the au-
thority of the Commission under any other provision of law.

(d) ENFORCEMENT BY [BUREAU OF CONSUMER FINANCIAL PROTECTION] CONSUMER FINANCIAL
PROTECTION BUREAU.—Except as otherwise provided in sections 3(d), 3(e), 4, and 5, and subject
to subtitle B of the Consumer Financial Protection Act of 2010, this Act shall be enforced by the
[Bureau of Consumer Financial Protection] Consumer Financial Protection Bureau under subtitle
E of the Consumer Financial Protection Act of 2010, with respect to the offering or provision of
a consumer financial product or service subject to that Act.

* * * * * *k *

TITLE 5, UNITED STATES CODE
% * * * * * %

PART I—-THE AGENCIES GENERALLY

* * * & *k *k *

CHAPTER 5—ADMINISTRATIVE PROCEDURE

* * * & & * *

SUBCHAPTER IT—ADMINISTRATIVE PROCEDURE

* * * & *k k *

§ 552a. Records maintained on individuals

(a) DEFINITIONS—For purposes of this section—

(1) the term “agency” means agency as defined in section 552(e) of this title;

(2) the term “individual” means a citizen of the United States or an alien lawfully admit-
ted for permanent residence;

(3) the term “maintain” includes maintain, collect, use, or disseminate;

(4) the term “record” means any item, collection, or grouping of information about an indi-
vidual that is maintained by an agency, including, but not limited to, his education, financial
transactions, medical history, and criminal or employment history and that contains his name,
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or the identifying number, symbol, or other identifying particular assigned to the individual,
such as a finger or voice print or a photograph;

(5) the term “system of records” means a group of any records under the control of any
agency from which information is retrieved by the name of the individual or by some identi-
fying number, symbol, or other identifying particular assigned to the individual,

(6) the term “statistical record” means a record in a system of records maintained for sta-
tistical research or reporting purposes only and not used in whole or in part in making any
determination about an identifiable individual, except as provided by section 8 of title 13;

(7) the term “routine use” means, with respect to the disclosure of a record, the use of
such record for a purpose which is compatible with the purpose for which it was collected;

(8) the term “matching program”—

(A) means any computerized comparison of—

(i) two or more automated systems of records or a system of records with non-Fed-
eral records for the purpose of—

(I) establishing or verifying the eligibility of, or continuing compliance with
statutory and regulatory requirements by, applicants for, recipients or bene-
ficiaries of, participants in, or providers of services with respect to, cash or in-kind
assistance or payments under Federal benefit programs, or

(II) recouping payments or delinquent debts under such Federal benefit pro-
grams, or
(i1) two or more automated Federal personnel or payroll systems of records or a

system of Federal personnel or payroll records with non-Federal records,
(B) but does not include—

(i) matches performed to produce aggregate statistical data without any personal
identifiers;

(i1) matches performed to support any research or statistical project, the specific
data of which may not be used to make decisions concerning the rights, benefits, or
privileges of specific individuals;

(ii1) matches performed, by an agency (or component thereof) which performs as
its principal function any activity pertaining to the enforcement of criminal laws, sub-
sequent to the initiation of a specific criminal or civil law enforcement investigation
of a named person or persons for the purpose of gathering evidence against such per-
Son or persons;

(iv) matches of tax information (I) pursuant to section 6103(d) of the Internal Rev-
enue Code of 1986, (II) for purposes of tax administration as defined in section
6103(b)(4) of such Code, (III) for the purpose of intercepting a tax refund due an indi-
vidual under authority granted by section 404(e), 464, or 1137 of the Social Security
Act; or (IV) for the purpose of intercepting a tax refund due an individual under any
other tax refund intercept program authorized by statute which has been determined
by the Director of the Office of Management and Budget to contain verification, notice,
and hearing requirements that are substantially similar to the procedures in section
1137 of the Social Security Act;

(v) matches—

(I) using records predominantly relating to Federal personnel, that are per-
formed for routine administrative purposes (subject to guidance provided by the
Director of the Office of Management and Budget pursuant to subsection (v)); or

(IT) conducted by an agency using only records from systems of records main-
tained by that agency;

if the purpose of the match is not to take any adverse financial, personnel, disciplinary,
or other adverse action against Federal personnel;

(vi) matches performed for foreign counterintelligence purposes or to produce
background checks for security clearances of Federal personnel or Federal contractor
personnel;

(vii) matches performed incident to a levy described in section 6103(k)(8) of the
Internal Revenue Code of 1986;

(viii) matches performed pursuant to section 202(x)(3) or 1611(e)(1) of the Social
Security Act (42 U.S.C. 402(x)(3), 1382(e)(1));

(ix) matches performed by the Secretary of Health and Human Services or the In-
spector General of the Department of Health and Human Services with respect to po-
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tential fraud, waste, and abuse, including matches of a system of records with non-
Federal records; or

(x) matches performed pursuant to section 3(d)(4) of the Achieving a Better Life
Experience Act of 2014; 1

(9) the term “recipient agency” means any agency, or contractor thereof, receiving records
contained in a system of records from a source agency for use in a matching program;

(10) the term “non-Federal agency” means any State or local government, or agency there-
of, which receives records contained in a system of records from a source agency for use in
a matching program;

(11) the term “source agency” means any agency which discloses records contained in a
system of records to be used in a matching program, or any State or local government, or agen-
cy thereof, which discloses records to be used in a matching program,;

(12) the term “Federal benefit program” means any program administered or funded by
the Federal Government, or by any agent or State on behalf of the Federal Government, pro-
viding cash or in-kind assistance in the form of payments, grants, loans, or loan guarantees
to individuals; and

(13) the term “Federal personnel” means officers and employees of the Government of the
United States, members of the uniformed services (including members of the Reserve Compo-
nents), individuals entitled to receive immediate or deferred retirement benefits under any re-
tirement program of the Government of the United States (including survivor benefits).

(b) CONDITIONS OF DISCLOSURE—No agency shall disclose any record which is contained in a
system of records by any means of communication to any person, or to another agency, except pur-
suant to a written request by, or with the prior written consent of, the individual to whom the
record pertains, unless disclosure of the record would be—

(1) to those officers and employees of the agency which maintains the record who have
a need for the record in the performance of their duties;

(2) required under section 552 of this title;

(3) for a routine use as defined in subsection (a)(7) of this section and described under sub-
section (e)(4)(D) of this section;

(4) to the Bureau of the Census for purposes of planning or carrying out a census or survey
or related activity pursuant to the provisions of title 13;

(5) to a recipient who has provided the agency with advance adequate written assurance
that the record will be used solely as a statistical research or reporting record, and the record
is to be transferred in a form that is not individually identifiable;

(6) to the National Archives and Records Administration as a record which has sufficient
historical or other value to warrant its continued preservation by the United States Govern-
ment, or for evaluation by the Archivist of the United States or the designee of the Archivist
to determine whether the record has such value;

(7) to another agency or to an instrumentality of any governmental jurisdiction within or
under the control of the United States for a civil or criminal law enforcement activity if the
activity is authorized by law, and if the head of the agency or instrumentality has made a writ-
ten request to the agency which maintains the record specifying the particular portion desired
and the law enforcement activity for which the record is sought;

(8) to a person pursuant to a showing of compelling circumstances affecting the health or
safety of an individual if upon such disclosure notification is transmitted to the last known
address of such individual;

(9) to either House of Congress, or, to the extent of matter within its jurisdiction, any com-
mittee or subcommittee thereof, any joint committee of Congress or subcommittee of any such
joint committee;

(10) to the Comptroller General, or any of his authorized representatives, in the course
of the performance of the duties of the Government Accountability Office;

(11) pursuant to the order of a court of competent jurisdiction; or

(12) to a consumer reporting agency in accordance with section 3711(e) of title 31.

(¢) ACCOUNTING OF CERTAIN DiSCLOSUREsS—Each agency, with respect to each system of
records under its control, shall—

(1) except for disclosures made under subsections (b)(1) or (b)(2) of this section, keep an
accurate accounting of—

(A) the date, nature, and purpose of each disclosure of a record to any person or to
another agency made under subsection (b) of this section; and
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(B) the name and address of the person or agency to whom the disclosure is made;

(2) retain the accounting made under paragraph (1) of this subsection for at least five
years or the life of the record, whichever is longer, after the disclosure for which the account-
ing is made;

(3) except for disclosures made under subsection (b)(7) of this section, make the accounting
made under paragraph (1) of this subsection available to the individual named in the record
at his request; and

(4) inform any person or other agency about any correction or notation of dispute made
by the agency in accordance with subsection (d) of this section of any record that has been
disclosed to the person or agency if an accounting of the disclosure was made.

(d) Access To RECORDS—Each agency that maintains a system of records shall—

(1) upon request by any individual to gain access to his record or to any information per-
taining to him which is contained in the system, permit him and upon his request, a person
of his own choosing to accompany him, to review the record and have a copy made of all or
any portion thereof in a form comprehensible to him, except that the agency may require the
individual to furnish a written statement authorizing discussion of that individual’s record in
the accompanying person’s presence;

(2) permit the individual to request amendment of a record pertaining to him and—

(A) not later than 10 days (excluding Saturdays, Sundays, and legal public holidays)
after the date of receipt of such request, acknowledge in writing such receipt; and

(B) promptly, either—

(i) make any correction of any portion thereof which the individual believes is not
accurate, relevant, timely, or complete; or

(i1) inform the individual of its refusal to amend the record in accordance with his
request, the reason for the refusal, the procedures established by the agency for the
individual to request a review of that refusal by the head of the agency or an officer
deslignated by the head of the agency, and the name and business address of that offi-
cial;

(3) permit the individual who disagrees with the refusal of the agency to amend his record
to request a review of such refusal, and not later than 30 days (excluding Saturdays, Sundays,
and legal public holidays) from the date on which the individual requests such review, com-
plete such review and make a final determination unless, for good cause shown, the head of
the agency extends such 30-day period; and if, after his review, the reviewing official also re-
fuses to amend the record in accordance with the request, permit the individual to file with
the agency a concise statement setting forth the reasons for his disagreement with the refusal
of the agency, and notify the individual of the provisions for judicial review of the reviewing
official’s determination under subsection (g)(1)(A) of this section;

(4) in any disclosure, containing information about which the individual has filed a state-
ment of disagreement, occurring after the filing of the statement under paragraph (3) of this
subsection, clearly note any portion of the record which is disputed and provide copies of the
statement and, if the agency deems it appropriate, copies of a concise statement of the reasons
of the agency for not making the amendments requested, to persons or other agencies to whom
the disputed record has been disclosed; and

(5) nothing in this section shall allow an individual access to any information compiled in
reasonable anticipation of a civil action or proceeding.

(e) AGENCY REQUIREMENTS—Each agency that maintains a system of records shall—

(1) maintain in its records only such information about an individual as is relevant and
necessary to accomplish a purpose of the agency required to be accomplished by statute or by
executive order of the President;

(2) collect information to the greatest extent practicable directly from the subject indi-
vidual when the information may result in adverse determinations about an individual’s rights,
benefits, and privileges under Federal programs;

(3) inform each individual whom it asks to supply information, on the form which it uses
to collect the information or on a separate form that can be retained by the individual—

(A) the authority (whether granted by statute, or by executive order of the President)
which authorizes the solicitation of the information and whether disclosure of such infor-
mation is mandatory or voluntary;

(B) the principal purpose or purposes for which the information is intended to be used;
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(C) the routine uses which may be made of the information, as published pursuant
to paragraph (4)(D) of this subsection; and

(D) the effects on him, if any, of not providing all or any part of the requested informa-
tion;

(4) subject to the provisions of paragraph (11) of this subsection, publish in the Federal
Register upon establishment or revision a notice of the existence and character of the system
of records, which notice shall include—

(A) the name and location of the system;

(B) the categories of individuals on whom records are maintained in the system,;

(C) the categories of records maintained in the system;

(D) each routine use of the records contained in the system, including the categories
of users and the purpose of such use;

(E) the policies and practices of the agency regarding storage, retrievability, access
controls, retention, and disposal of the records;

(F) the title and business address of the agency official who is responsible for the sys-
tem of records;

(G) the agency procedures whereby an individual can be notified at his request if the
system of records contains a record pertaining to him,;

(H) the agency procedures whereby an individual can be notified at his request how
he can gain access to any record pertaining to him contained in the system of records, and
how he can contest its content; and

(I) the categories of sources of records in the system;

(5) maintain all records which are used by the agency in making any determination about
any individual with such accuracy, relevance, timeliness, and completeness as is reasonably
necessary to assure fairness to the individual in the determination;

(6) prior to disseminating any record about an individual to any person other than an
agency, unless the dissemination is made pursuant to subsection (b)(2) of this section, make
reasonable efforts to assure that such records are accurate, complete, timely, and relevant for
agency purposes;

(7) maintain no record describing how any individual exercises rights guaranteed by the
First Amendment unless expressly authorized by statute or by the individual about whom the
record is maintained or unless pertinent to and within the scope of an authorized law enforce-
ment activity;

(8) make reasonable efforts to serve notice on an individual when any record on such indi-
vidual is made available to any person under compulsory legal process when such process be-
comes a matter of public record;

(9) establish rules of conduct for persons involved in the design, development, operation,
or maintenance of any system of records, or in maintaining any record, and instruct each such
person with respect to such rules and the requirements of this section, including any other
rules and procedures adopted pursuant to this section and the penalties for noncompliance;

(10) establish appropriate administrative, technical, and physical safeguards to insure the
security and confidentiality of records and to protect against any anticipated threats or haz-
ards to their security or integrity which could result in substantial harm, embarrassment, in-
convenience, or unfairness to any individual on whom information is maintained;

(11) at least 30 days prior to publication of information under paragraph (4)(D) of this sub-
section, publish in the Federal Register notice of any new use or intended use of the informa-
tion in the system, and provide an opportunity for interested persons to submit written data,
views, or arguments to the agency; and

(12) if such agency is a recipient agency or a source agency in a matching program with
a non-Federal agency, with respect to any establishment or revision of a matching program,
at least 30 days prior to conducting such program, publish in the Federal Register notice of
such establishment or revision.

(f) AGENCY RULES—In order to carry out the provisions of this section, each agency that main-
tains a system of records shall promulgate rules, in accordance with the requirements (including
general notice) of section 553 of this title, which shall—

(1) establish procedures whereby an individual can be notified in response to his request
if any system of records named by the individual contains a record pertaining to him;
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(2) define reasonable times, places, and requirements for identifying an individual who re-
quests his record or information pertaining to him before the agency shall make the record
or information available to the individual,

(3) establish procedures for the disclosure to an individual upon his request of his record
or information pertaining to him, including special procedure, if deemed necessary, for the dis-
closure to an individual of medical records, including psychological records, pertaining to him;

(4) establish procedures for reviewing a request from an individual concerning the amend-
ment of any record or information pertaining to the individual, for making a determination
on the request, for an appeal within the agency of an initial adverse agency determination,
and for whatever additional means may be necessary for each individual to be able to exercise
fully his rights under this section; and

(5) establish fees to be charged, if any, to any individual for making copies of his record,
excluding the cost of any search for and review of the record.

The Office of the Federal Register shall biennially compile and publish the rules promulgated
under this subsection and agency notices published under subsection (e)(4) of this section in a form
available to the public at low cost.

(g2)(1) CiviL. REMEDIES—Whenever any agency

(A) makes a determination under subsection (d)(3) of this section not to amend an individ-
ual’s record in accordance with his request, or fails to make such review in conformity with
that subsection;

(B) refuses to comply with an individual request under subsection (d)(1) of this section;

(C) fails to maintain any record concerning any individual with such accuracy, relevance,
timeliness, and completeness as is necessary to assure fairness in any determination relating
to the qualifications, character, rights, or opportunities of, or benefits to the individual that
may be made on the basis of such record, and consequently a determination is made which
is adverse to the individual; or

(D) fails to comply with any other provision of this section, or any rule promulgated there-
under, in such a way as to have an adverse effect on an individual,

the individual may bring a civil action against the agency, and the district courts of the United
States shall have jurisdiction in the matters under the provisions of this subsection.

(2)(A) In any suit brought under the provisions of subsection (g)(1)(A) of this section, the court
may order the agency to amend the individual’s record in accordance with his request or in such
other way as the court may direct. In such a case the court shall determine the matter de novo.

(B) The court may assess against the United States reasonable attorney fees and other litiga-
tion costs reasonably incurred in any case under this paragraph in which the complainant has sub-
stantially prevailed.

(3)(A) In any suit brought under the provisions of subsection (g)(1)(B) of this section, the court
may enjoin the agency from withholding the records and order the production to the complainant
of any agency records improperly withheld from him. In such a case the court shall determine the
matter de novo, and may examine the contents of any agency records in camera to determine
whether the records or any portion thereof may be withheld under any of the exemptions set forth
in subsection (k) of this section, and the burden is on the agency to sustain its action.

(B) The court may assess against the United States reasonable attorney fees and other litiga-
tion costs reasonably incurred in any case under this paragraph in which the complainant has sub-
stantially prevailed.

(4) In any suit brought under the provisions of subsection (g)(1)(C) or (D) of this section in
which the court determines that the agency acted in a manner which was intentional or willful,
the United States shall be liable to the individual in an amount equal to the sum of—

(A) actual damages sustained by the individual as a result of the refusal or failure, but
in no case shall a person entitled to recovery receive less than the sum of $1,000; and

(B) the costs of the action together with reasonable attorney fees as determined by the
court.

(5) An action to enforce any liability created under this section may be brought in the district
court of the United States in the district in which the complainant resides, or has his principal
place of business, or in which the agency records are situated, or in the District of Columbia, with-
out regard to the amount in controversy, within two years from the date on which the cause of
action arises, except that where an agency has materially and willfully misrepresented any infor-
mation required under this section to be disclosed to an individual and the information so mis-
represented is material to establishment of the liability of the agency to the individual under this
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section, the action may be brought at any time within two years after discovery by the individual
of the misrepresentation. Nothing in this section shall be construed to authorize any civil action
by reason of any injury sustained as the result of a disclosure of a record prior to September 27,
1975.

(h) RIGHTS OF LEGAL GUARDIANS—For the purposes of this section, the parent of any minor,
or the legal guardian of any individual who has been declared to be incompetent due to physical
oydmelntal incapacity or age by a court of competent jurisdiction, may act on behalf of the indi-
vidual.

(1)(1) CRIMINAL PENALTIES—Any officer or employee of an agency, who by virtue of his employ-
ment or official position, has possession of, or access to, agency records which contain individually
identifiable information the disclosure of which is prohibited by this section or by rules or regula-
tions established thereunder, and who knowing that disclosure of the specific material is so prohib-
ited, willfully discloses the material in any manner to any person or agency not entitled to receive
it, shall be guilty of a misdemeanor and fined not more than $5,000.

(2) Any officer or employee of any agency who willfully maintains a system of records without
meeting the notice requirements of subsection (e)(4) of this section shall be guilty of a misdemeanor
and fined not more than $5,000.

(3) Any person who knowingly and willfully requests or obtains any record concerning an indi-
Vglduaé from an agency under false pretenses shall be guilty of a misdemeanor and fined not more
than $5,000.

(j) GENERAL EXEMPTIONS—The head of any agency may promulgate rules, in accordance with
the requirements (including general notice) of sections 553(b)(1), (2), and (3), (¢), and (e) of this
title, to exempt any system of records within the agency from any part of this section except sub-
sections (b), (c)(1) and (2), (e)(4)(A) through (F), (e)(6), (7), (9), (10), and (11), and (i) if the system
of records is—

(1) maintained by the Central Intelligence Agency; or

(2) maintained by an agency or component thereof which performs as its principal function
any activity pertaining to the enforcement of criminal laws, including police efforts to prevent,
control, or reduce crime or to apprehend criminals, and the activities of prosecutors, courts,
correctional, probation, pardon, or parole authorities, and which consists of (A) information
compiled for the purpose of identifying individual criminal offenders and alleged offenders and
consisting only of identifying data and notations of arrests, the nature and disposition of crimi-
nal charges, sentencing, confinement, release, and parole and probation status; (B) information
compiled for the purpose of a criminal investigation, including reports of informants and inves-
tigators, and associated with an identifiable individual; or (C) reports identifiable to an indi-
vidual compiled at any stage of the process of enforcement of the criminal laws from arrest
or indictment through release from supervision.

At the time rules are adopted under this subsection, the agency shall include in the statement re-
quired under section 553(c) of this title, the reasons why the system of records is to be exempted
from a provision of this section.

(k) SpECIFIC EXEMPTIONS—The head of any agency may promulgate rules, in accordance with
the requirements (including general notice) of sections 553(b)(1), (2), and (3), (¢), and (e) of this
title, to exempt any system of records within the agency from subsections (c)(3), (d), (e)(1), (e)(4)XG),
(H), and (I) and (f) of this section if the system of records is—

(1) subject to the provisions of section 552(b)(1) of this title;

(2) investigatory material compiled for law enforcement purposes, other than material
within the scope of subsection (j)(2) of this section: Provided, however, That if any individual
is denied any right, privilege, or benefit that he would otherwise be entitled by Federal law,
or for which he would otherwise be eligible, as a result of the maintenance of such material,
such material shall be provided to such individual, except to the extent that the disclosure of
such material would reveal the identity of a source who furnished information to the Govern-
ment under an express promise that the identity of the source would be held in confidence,
or, prior to the effective date of this section, under an implied promise that the identity of the
source would be held in confidence;

(3) maintained in connection with providing protective services to the President of the
United States or other individuals pursuant to section 3056 of title 18;

(4) required by statute to be maintained and used solely as statistical records;

(5) investigatory material compiled solely for the purpose of determining suitability, eligi-
bility, or qualifications for Federal civilian employment, military service, Federal contracts, or

g:\WHLC\051319\051319.078.xml
May 13, 2019 (11:15 a.m.)



G:\OFFICE\RAMSEYER\R16\CP12A\RCP116-15_CP12A. XML H.L.C.
161

access to classified information, but only to the extent that the disclosure of such material

would reveal the identity of a source who furnished information to the Government under an

express promise that the identity of the source would be held in confidence, or, prior to the
effective date of this section, under an implied promise that the identity of the source would
be held in confidence;

(6) testing or examination material used solely to determine individual qualifications for
appointment or promotion in the Federal service the disclosure of which would compromise the
objectivity or fairness of the testing or examination process; or

(7) evaluation material used to determine potential for promotion in the armed services,
but only to the extent that the disclosure of such material would reveal the identity of a source
who furnished information to the Government under an express promise that the identity of
the source would be held in confidence, or, prior to the effective date of this section, under
an implied promise that the identity of the source would be held in confidence.

At the time rules are adopted under this subsection, the agency shall include in the statement re-
quired under section 553(c) of this title, the reasons why the system of records is to be exempted
from a provision of this section.

(1)(1) ArcHIVAL RECORDS—Each agency record which is accepted by the Archivist of the United
States for storage, processing, and servicing in accordance with section 3103 of title 44 shall, for
the purposes of this section, be considered to be maintained by the agency which deposited the
record and shall be subject to the provisions of this section. The Archivist of the United States
shall not disclose the record except to the agency which maintains the record, or under rules estab-
lished by that agency which are not inconsistent with the provisions of this section.

(2) Each agency record pertaining to an identifiable individual which was transferred to the
National Archives of the United States as a record which has sufficient historical or other value
to warrant its continued preservation by the United States Government, prior to the effective date
of this section, shall, for the purposes of this section, be considered to be maintained by the Na-
tional Archives and shall not be subject to the provisions of this section, except that a statement
generally describing such records (modeled after the requirements relating to records subject to
subsections (e)(4)(A) through (G) of this section) shall be published in the Federal Register.

(3) Each agency record pertaining to an identifiable individual which is transferred to the Na-
tional Archives of the United States as a record which has sufficient historical or other value to
warrant its continued preservation by the United States Government, on or after the effective date
of this section, shall, for the purposes of this section, be considered to be maintained by the Na-
tional Archives and shall be exempt from the requirements of this section except subsections
(e)(4)(A) through (G) and (e)(9) of this section.

(m)(1) GOVERNMENT CONTRACTORS—When an agency provides by a contract for the operation
by or on behalf of the agency of a system of records to accomplish an agency function, the agency
shall, consistent with its authority, cause the requirements of this section to be applied to such
system. For purposes of subsection (i) of this section any such contractor and any employee of such
contractor, if such contract is agreed to on or after the effective date of this section, shall be consid-
ered to be an employee of an agency.

(2) A consumer reporting agency to which a record is disclosed under section 3711(e) of title
31 shall not be considered a contractor for the purposes of this section.

(n) MAILING LISTS—An individual’s name and address may not be sold or rented by an agency
unless such action is specifically authorized by law. This provision shall not be construed to require
the withholding of names and addresses otherwise permitted to be made public.

(0) MATCHING AGREEMENTS—(1) No record which is contained in a system of records may be
disclosed to a recipient agency or non-Federal agency for use in a computer matching program ex-
cept pursuant to a written agreement between the source agency and the recipient agency or non-
Federal agency specifying—

(A) the purpose and legal authority for conducting the program,;

(B) the justification for the program and the anticipated results, including a specific esti-
mate of any savings;

(C) a description of the records that will be matched, including each data element that
will be used, the approximate number of records that will be matched, and the projected start-
ing and completion dates of the matching program;

(D) procedures for providing individualized notice at the time of application, and notice pe-
riodically thereafter as directed by the Data Integrity Board of such agency (subject to guid-
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En;ge provided by the Director of the Office of Management and Budget pursuant to subsection
v)), to—
(i) applicants for and recipients of financial assistance or payments under Federal ben-
efit programs, and
(i1) applicants for and holders of positions as Federal personnel,
that any information provided by such applicants, recipients, holders, and individuals may be sub-
ject to verification through matching programs;

(E) procedures for verifying information produced in such matching program as required
by subsection (p);

(F) procedures for the retention and timely destruction of identifiable records created by
a recipient agency or non-Federal agency in such matching program;

(G) procedures for ensuring the administrative, technical, and physical security of the
records matched and the results of such programs;

(H) prohibitions on duplication and redisclosure of records provided by the source agency
within or outside the recipient agency or the non-Federal agency, except where required by
law or essential to the conduct of the matching program,;

(I) procedures governing the use by a recipient agency or non-Federal agency of records
provided in a matching program by a source agency, including procedures governing return of
the records to the source agency or destruction of records used in such program;

(J) information on assessments that have been made on the accuracy of the records that
will be used in such matching program; and

(K) that the Comptroller General may have access to all records of a recipient agency or
a non-Federal agency that the Comptroller General deems necessary in order to monitor or
verify compliance with the agreement.

(2)(A) A copy of each agreement entered into pursuant to paragraph (1) shall—

(1) be transmitted to the Committee on Governmental Affairs of the Senate and the Com-
mittee on Government Operations of the House of Representatives; and

(i) be available upon request to the public.

(B) No such agreement shall be effective until 30 days after the date on which such a copy
is transmitted pursuant to subparagraph (A)@).

(C) Such an agreement shall remain in effect only for such period, not to exceed 18 months,
as the Data Integrity Board of the agency determines is appropriate in light of the purposes, and
length of time necessary for the conduct, of the matching program.

(D) Within 3 months prior to the expiration of such an agreement pursuant to subparagraph
(C), the Data Integrity Board of the agency may, without additional review, renew the matching
agreement for a current, ongoing matching program for not more than one additional year if—

(1) such program will be conducted without any change; and

(ii) each party to the agreement certifies to the Board in writing that the program has
been conducted in compliance with the agreement.

(p) VERIFICATION AND OPPORTUNITY TO CONTEST FINDINGS—(1) In order to protect any indi-
vidual whose records are used in a matching program, no recipient agency, non-Federal agency,
or source agency may suspend, terminate, reduce, or make a final denial of any financial assistance
or payment under a Federal benefit program to such individual, or take other adverse action
against such individual, as a result of information produced by such matching program, until—

(A)(d) the agency has independently verified the information; or

(i1) the Data Integrity Board of the agency, or in the case of a non-Federal agency the Data
Integrity Board of the source agency, determines in accordance with guidance issued by the
Director of the Office of Management and Budget that—

(I) the information is limited to identification and amount of benefits paid by the
source agency under a Federal benefit program; and

(II) there is a high degree of confidence that the information provided to the recipient
agency is accurate;

(B) the individual receives a notice from the agency containing a statement of its findings
and informing the individual of the opportunity to contest such findings; and

(C)1) the expiration of any time period established for the program by statute or regula-
tion for the individual to respond to that notice; or

(i1) in the case of a program for which no such period is established, the end of the 30-
day period beginning on the date on which notice under subparagraph (B) is mailed or other-
wise provided to the individual.
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(2) Independent verification referred to in paragraph (1) requires investigation and confirma-
tion of specific information relating to an individual that is used as a basis for an adverse action
against the individual, including where applicable investigation and confirmation of—

(A) the amount of any asset or income involved;

(B) whether such individual actually has or had access to such asset or income for such
individual’s own use; and

(C) the period or periods when the individual actually had such asset or income.

(3) Notwithstanding paragraph (1), an agency may take any appropriate action otherwise pro-
hibited by such paragraph if the agency determines that the public health or public safety may
be adversely affected or significantly threatened during any notice period required by such para-
graph.

(q) SANCTIONS—(1) Notwithstanding any other provision of law, no source agency may disclose
any record which is contained in a system of records to a recipient agency or non-Federal agency
for a matching program if such source agency has reason to believe that the requirements of sub-
section (p), or any matching agreement entered into pursuant to subsection (0), or both, are not
being met by such recipient agency.

(2) No source agency may renew a matching agreement unless—

(A) the recipient agency or non-Federal agency has certified that it has complied with the
provisions of that agreement; and

(B) the source agency has no reason to believe that the certification is inaccurate.

(r) REPORT ON NEW SYSTEMS AND MATCHING PROGRAMS—Each agency that proposes to estab-
lish or make a significant change in a system of records or a matching program shall provide ade-
quate advance notice of any such proposal (in duplicate) to the Committee on Government Oper-
ations of the House of Representatives, the Committee on Governmental Affairs of the Senate, and
the Office of Management and Budget in order to permit an evaluation of the probable or potential
effect of such proposal on the privacy or other rights of individuals.

(s) BIENNIAL REPORT—The President shall biennially submit to the Speaker of the House of
Representatives and the President pro tempore of the Senate a report—

(1) describing the actions of the Director of the Office of Management and Budget pursu-
ant to section 6 of the Privacy Act of 1974 during the preceding 2 years;

(2) describing the exercise of individual rights of access and amendment under this section
during such years;

(3) identifying changes in or additions to systems of records;

(4) containing such other information concerning administration of this section as may be
necessary or useful to the Congress in reviewing the effectiveness of this section in carrying
out the purposes of the Privacy Act of 1974.

(t)(1) EFFECcT OF OTHER LAWS—No agency shall rely on any exemption contained in section
552 of this title to withhold from an individual any record which is otherwise accessible to such
individual under the provisions of this section.

(2) No agency shall rely on any exemption in this section to withhold from an individual any
record which is otherwise accessible to such individual under the provisions of section 552 of this
title.

(u) DATA INTEGRITY BOARDS—(1) Every agency conducting or participating in a matching pro-
gram shall establish a Data Integrity Board to oversee and coordinate among the various compo-
nents of such agency the agency’s implementation of this section.

(2) Each Data Integrity Board shall consist of senior officials designated by the head of the
agency, and shall include any senior official designated by the head of the agency as responsible
for implementation of this section, and the inspector general of the agency, if any. The inspector
general shall not serve as chairman of the Data Integrity Board.

(3) Each Data Integrity Board—

(A) shall review, approve, and maintain all written agreements for receipt or disclosure
of agency records for matching programs to ensure compliance with subsection (0), and all rel-
evant statutes, regulations, and guidelines;

(B) shall review all matching programs in which the agency has participated during the
year, either as a source agency or recipient agency, determine compliance with applicable laws,
regulations, guidelines, and agency agreements, and assess the costs and benefits of such pro-
grams;
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(C) shall review all recurring matching programs in which the agency has participated
during the year, either as a source agency or recipient agency, for continued justification for
such disclosures;

(D) shall compile an annual report, which shall be submitted to the head of the agency
and the Office of Management and Budget and made available to the public on request, de-
scribing the matching activities of the agency, including—

(i) matching programs in which the agency has participated as a source agency or re-
cipient agency;

((iii) matching agreements proposed under subsection (0) that were disapproved by the
Board;

(i11) any changes in membership or structure of the Board in the preceding year;

(iv) the reasons for any waiver of the requirement in paragraph (4) of this section for
completion and submission of a cost-benefit analysis prior to the approval of a matching
program;

(v) any violations of matching agreements that have been alleged or identified and any
corrective action taken; and

(vi) any other information required by the Director of the Office of Management and
Budget to be included in such report;

(E) shall serve as a clearinghouse for receiving and providing information on the accuracy,
completeness, and reliability of records used in matching programs;

(F) shall provide interpretation and guidance to agency components and personnel on the
requirements of this section for matching programs;

(G) shall review agency recordkeeping and disposal policies and practices for matching pro-
grams to assure compliance with this section; and

(H) may review and report on any agency matching activities that are not matching pro-
grams.

(4)(A) Except as provided in subparagraphs (B) and (C), a Data Integrity Board shall not ap-
prove any written agreement for a matching program unless the agency has completed and sub-
mitted to such Board a cost-benefit analysis of the proposed program and such analysis dem-
onstrates that the program is likely to be cost effective.

(B) The Board may waive the requirements of subparagraph (A) of this paragraph if it deter-
mines in writing, in accordance with guidelines prescribed by the Director of the Office of Manage-
ment and Budget, that a cost-benefit analysis is not required.

(C) A cost-benefit analysis shall not be required under subparagraph (A) prior to the initial
approval of a written agreement for a matching program that is specifically required by statute.
Any subsequent written agreement for such a program shall not be approved by the Data Integrity
Board unless the agency has submitted a cost-benefit analysis of the program as conducted under
the preceding approval of such agreement.

(5)(A) If a matching agreement is disapproved by a Data Integrity Board, any party to such
agreement may appeal the disapproval to the Director of the Office of Management and Budget.
Timely notice of the filing of such an appeal shall be provided by the Director of the Office of Man-
agement and Budget to the Committee on Governmental Affairs of the Senate and the Committee
on Government Operations of the House of Representatives.

(B) The Director of the Office of Management and Budget may approve a matching agreement
notwithstanding the disapproval of a Data Integrity Board if the Director determines that—

(i) the matching program will be consistent with all applicable legal, regulatory, and policy
requirements;

(i1) there is adequate evidence that the matching agreement will be cost-effective; and

(iii) the matching program is in the public interest.

(C) The decision of the Director to approve a matching agreement shall not take effect until
30 days after it is reported to committees described in subparagraph (A).

(D) If the Data Integrity Board and the Director of the Office of Management and Budget dis-
approve a matching program proposed by the inspector general of an agency, the inspector general
may report the disapproval to the head of the agency and to the Congress.

(6) In the reports required by paragraph (3)(D), agency matching activities that are not match-
ing programs may be reported on an aggregate basis, if and to the extent necessary to protect ongo-
ing law enforcement or counterintelligence investigations.

(v) OFFICE OF MANAGEMENT AND BUDGET RESPONSIBILITIES—The Director of the Office of Man-
agement and Budget shall—

g:\WHLC\051319\051319.078.xml
May 13, 2019 (11:15 a.m.)



G:\OFFICE\RAMSEYER\R16\CP12A\RCP116-15_CP12A. XML H.L.C.
165

(1) develop and, after notice and opportunity for public comment, prescribe guidelines and
regulations for the use of agencies in implementing the provisions of this section; and

(2) provide continuing assistance to and oversight of the implementation of this section by
agencies.

(w) APPLICABILITY TO [BUREAU OF CONSUMER FINANCIAL PROTECTION] CONSUMER FINANCIAL
PROTECTION BUREAU—Except as provided in the Consumer Financial Protection Act of 2010, this
section shall apply with respect to the [Bureau of Consumer Financial Protection]l Consumer Fi-
nancial Protection Bureau.

PART III—-EMPLOYEES

Subpart B—Employment and Retention
CHAPTER 31—AUTHORITY FOR EMPLOYMENT

* * * * * * *

Subchapter II—THE SENIOR EXECUTIVE SERVICE

* * * * & * *

SEC. 3132. DEFINITIONS AND EXCLUSIONS
(a) For the purpose of this subchapter—

(1) “agency” means an Executive agency, except a Government corporation and the Gov-
ernment Accountability Office, but does not include—

(A) any agency or unit thereof excluded from coverage by the President under sub-
section (c) of this section; or

(B) the Federal Bureau of Investigation, the Drug Enforcement Administration, the
Central Intelligence Agency, the Office of the Director of National Intelligence, the Defense
Intelligence Agency, the National Geospatial-Intelligence Agency, the National Security
Agency, Department of Defense intelligence activities the civilian employees of which are
subject to section 1590 of title 10, and, as determined by the President, an Executive agen-
cy, or unit thereof, whose principal function is the conduct of foreign intelligence or coun-
terintelligence activities;

(C) the Federal Election Commission or the Election Assistance Commission;

(D) the Office of the Comptroller of the Currency, the Office of Thrift Supervision,, the
Resolution Trust Corporation, the Farm Credit Administration, the Federal Housing Fi-
nance Agency, the National Credit Union Administration, the [Bureau of Consumer Fi-
nanciﬁl Protection] Consumer Financial Protection Bureau, and the Office of Financial Re-
search;

(E) the Securities and Exchange Commission; or

(F) the Commodity Futures Trading Commission;

(2) “Senior Executive Service position” means any position in an agency which is classified
above GS-15 pursuant to section 5108 or in level IV or V of the Executive Schedule, or an
equivalent position, which is not required to be filled by an appointment by the President by
and with the advice and consent of the Senate, and in which an employee—

(A) directs the work of an organizational unit;

(B) is held accountable for the success of one or more specific programs or projects;

(C) monitors progress toward organizational goals and periodically evaluates and
makes appropriate adjustments to such goals;

(D) supervises the work of employees other than personal assistants; or

(E) otherwise exercises important policy-making, policy-determining, or other execu-
tive functions;

but does not include—

(1) any position in the Foreign Service of the United States;

(i1) an administrative law judge position under section 3105 of this title;
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(iii) any position established as a qualified position in the excepted service by the Sec-
retary of Homeland Security under section 226 of the Homeland Security Act of 2002; or

(iv) any position established as a qualified position in the excepted service by the Sec-

retary of Defense under section 1599f of title 10;

(3) “senior executive” means a member of the Senior Executive Service;

(4) “career appointee” means an individual in a Senior Executive Service position whose
appointment to the position or previous appointment to another Senior Executive Service posi-
tion was based on approval by the Office of Personnel Management of the executive qualifica-
tions of such individual,

(5) “limited term appointee” means an individual appointed under a nonrenewable ap-
pointment for a term of 3 years or less to a Senior Executive Service position the duties of
which will expire at the end of such term,;

(6) “limited emergency appointee” means an individual appointed under a nonrenewable
appointment, not to exceed 18 months, to a Senior Executive Service position established to
meet a bona fide, unanticipated, urgent need;

(7) “noncareer appointee” means an individual in a Senior Executive Service position who
is not a career appointee, a limited term appointee, or a limited emergency appointee;

(8) “career reserved position” means a position which is required to be filled by a career
appointee and which is designated under subsection (b) of this section; and

(9) “general position” means any position, other than a career reserved position, which
may be filled by either a career appointee, noncareer appointee, limited emergency appointee,
or limited term appointee.

(b)(1) For the purpose of paragraph (8) of subsection (a) of this section, the Office shall pre-
scribe the criteria and regulations governing the designation of career reserved positions. The cri-
teria and regulations shall provide that a position shall be designated as a career reserved position
only if the filling of the position by a career appointee is necessary to ensure impartiality, or the
public’s confidence in the impartiality, of the Government. The head of each agency shall be re-
sponsible for designating career reserved positions in such agency in accordance with such criteria
and regulations.

(2) The Office shall periodically review general positions to determine whether the positions
should be designated as career reserved. If the Office determines that any such position should
be so designated, it shall order the agency to make the designation.

(3) Notwithstanding the provisions of any other law, any position to be designated as a Senior
Executive Service position (except a position in the Executive Office of the President) which—

(A) is under the Executive Schedule, or for which the rate of basic pay is determined by
reference to the Executive Schedule, and

(B) on the day before the date of the enactment of the Civil Service Reform Act of 1978
was specifically required under section 2102 of this title or otherwise required by law to be
in the competitive service,

shall be designated as a career reserved position if the position entails direct responsibility to the
public for the management or operation of particular government programs or functions.

(4) Not later than March 1 of each year, the head of each agency shall publish in the Federal
Register a list of positions in the agency which were career reserved positions during the preceding
calendar year.

(c) An agency may file an application with the Office setting forth reasons why it, or a unit
thereof, should be excluded from the coverage of this subchapter. The Office shall—

(1) review the application and stated reasons,

(2) undertake a review to determine whether the agency or unit should be excluded from
the coverage of this subchapter, and

(3) upon completion of its review, recommend to the President whether the agency or unit
should be excluded from the coverage of this subchapter.

If the Office recommends that an agency or unit thereof be excluded from the coverage of this sub-
chapter, the President may, on written determination, make the exclusion for the period deter-
mined by the President to be appropriate.

(d) Any agency or unit which is excluded from coverage under subsection (c) of this section
shall make a sustained effort to bring its personnel system into conformity with the Senior Execu-
tive Service to the extent practicable.
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(e) The Office may at any time recommend to the President that any exclusion previously
granted to an agency or unit thereof under subsection (c) of this section be revoked. Upon rec-
ommendation of the Office, the President may revoke, by written determination, any exclusion
madef)ur;‘der subsection (c) of this section.

(f) If—

(1) any agency is excluded under subsection (c) of this section, or

(2) any exclusion is revoked under subsection (e) of this section,
the Office shall, within 30 days after the action, transmit to the Congress written notice of the
exclusion or revocation.

* * * & *k *k *

SECTION 987 OF TITLE 10, UNITED STATES CODE

§987. Terms of consumer credit extended to members and dependents: limitations

(a) INTEREST—A creditor who extends consumer credit to a covered member of the armed
forces or a dependent of such a member shall not require the member or dependent to pay interest
with respect to the extension of such credit, except as—

(1) agreed to under the terms of the credit agreement or promissory note;

(2) authorized by applicable State or Federal law; and

(3) not specifically prohibited by this section.

(b) ANNUAL PERCENTAGE RATE—A creditor described in subsection (a) may not impose an an-
nual percentage rate of interest greater than 36 percent with respect to the consumer credit ex-
tended to a covered member or a dependent of a covered member.

(¢) MANDATORY LOAN DISCLOSURES—

(1) INFORMATION REQUIRED—With respect to any extension of consumer credit (including
any consumer credit originated or extended through the internet) to a covered member or a
dependent of a covered member, a creditor shall provide to the member or dependent the fol-
lowing information orally and in writing before the issuance of the credit:

. (Aa) A statement of the annual percentage rate of interest applicable to the extension
of credit.

(B) Any disclosures required under the Truth in Lending Act (15 U.S.C. 1601 et seq.).

. (ﬁ) A clear description of the payment obligations of the member or dependent, as ap-
plicable.

(2) TERMS—Such disclosures shall be presented in accordance with terms prescribed by the
regulations issued by the Board of Governors of the Federal Reserve System to implement the
Truth in Lending Act (15 U.S.C. 1601 et seq.).

(d) PREEMPTION—

(1) INCONSISTENT LAWS—Except as provided in subsection (f)(2), this section preempts any
State or Federal law, rule, or regulation, including any State usury law, to the extent that such
law, rule, or regulation is inconsistent with this section, except that this section shall not pre-
empt any such law, rule, or regulation that provides protection to a covered member or a de-
pendent of such a member in addition to the protection provided by this section.

(2) DIFFERENT TREATMENT UNDER STATE LAW OF MEMBERS AND DEPENDENTS PROHIBITED—
States shall not—

(A) authorize creditors to charge covered members and their dependents annual per-
centage rates of interest for any consumer credit or loans higher than the legal limit for
residents of the State; or

(B) permit violation or waiver of any State consumer lending protections covering con-
sumer credit for the benefit of residents of the State on the basis of nonresident or military
status of a covered member or dependent of such a member, regardless of the member’s
or dependent’s domicile or permanent home of record.

(e) LIMITATIONS—It shall be unlawful for any creditor to extend consumer credit to a covered
member or a dependent of such a member with respect to which—

(1) the creditor rolls over, renews, repays, refinances, or consolidates any consumer credit
extended to the borrower by the same creditor with the proceeds of other credit extended to
the same covered member or a dependent;
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(2) the borrower is required to waive the borrower’s right to legal recourse under any oth-
erwise applicable provision of State or Federal law, including any provision of the
Servicemembers Civil Relief Act (50 U.S.C. 3901 et seq.);

(3) the creditor requires the borrower to submit to arbitration or imposes onerous legal
notice provisions in the case of a dispute;

(4) the creditor demands unreasonable notice from the borrower as a condition for legal
action;

(5) the creditor uses a check or other method of access to a deposit, savings, or other finan-
cial account maintained by the borrower, or the title of a vehicle as security for the obligation;

(6) the creditor requires as a condition for the extension of credit that the borrower estab-
lish an allotment to repay an obligation; or

(7) the borrower is prohibited from prepaying the loan or is charged a penalty or fee for
prepaying all or part of the loan.

(f) PENALTIES AND REMEDIES—

(1) MISDEMEANOR—A creditor who knowingly violates this section shall be fined as pro-
vided in title 18, or imprisoned for not more than one year, or both.

(2) PRESERVATION OF OTHER REMEDIES—The remedies and rights provided under this sec-
tion are in addition to and do not preclude any remedy otherwise available under law to the
person claiming relief under this section, including any award for consequential and punitive
damages.

(8) CONTRACT VOID—AnNy credit agreement, promissory note, or other contract prohibited
under this section is void from the inception of such contract.

(4) ARBITRATION—Notwithstanding section 2 of title 9, or any other Federal or State law,
rule, or regulation, no agreement to arbitrate any dispute involving the extension of consumer
credit shall be enforceable against any covered member or dependent of such a member, or
any person who was a covered member or dependent of that member when the agreement was
made.

(5) CIVIL LIABILITY—

(A) IN GENERAL—A person who violates this section with respect to any person is civ-
illy liable to such person for—

(1) any actual damage sustained as a result, but not less than $500 for each viola-
tion;

(ii) appropriate punitive damages;

(iii) appropriate equitable or declaratory relief; and

(iv) any other relief provided by law.

(B) CoSTS OF THE ACTION—In any successful action to enforce the civil liability de-
scribed in subparagraph (A), the person who violated this section is also liable for the costs
of the action, together with reasonable attorney fees as determined by the court.

(C) EFFECT OF FINDING OF BAD FAITH AND HARASSMENT—In any successful action by
a defendant under this section, if the court finds the action was brought in bad faith and
for the purpose of harassment, the plaintiff is liable for the attorney fees of the defendant
as determined by the court to be reasonable in relation to the work expended and costs
incurred.

(D) DEFENSES—A person may not be held liable for civil liability under this paragraph
if the person shows by a preponderance of evidence that the violation was not intentional
and resulted from a bona fide error notwithstanding the maintenance of procedures rea-
sonably adapted to avoid any such error. Examples of a bona fide error include clerical,
calculation, computer malfunction and programming, and printing errors, except that an
error of legal judgment with respect to a person’s obligations under this section is not a
bona fide error.

(E) JURISDICTION, VENUE, AND STATUTE OF LIMITATIONS—AnN action for civil liability
under this paragraph may be brought in any appropriate United States district court,
without regard to the amount in controversy, or in any other court of competent jurisdic-
tion, not later than the earlier of—

(i) two years after the date of discovery by the plaintiff of the violation that is
the basis for such liability; or

(i1) five years after the date on which the violation that is the basis for such liabil-
ity occurs.
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(6) ADMINISTRATIVE ENFORCEMENT—The provisions of this section (other than paragraph
(1) of this subsection) shall be enforced by the agencies specified in section 108 of the Truth
in Lending Act (15 U.S.C. 1607) in the manner set forth in that section or under any other
applicable authorities available to such agencies by law.

(g) SERVICEMEMBERS CIVIL RELIEF ACT PROTECTIONS UNAFFECTED—Nothing in this section
may be construed to limit or otherwise affect the applicability of section 207 of the Servicemembers
Civil Relief Act (50 U.S.C. 3937).

(h) REGULATIONS—(1) The Secretary of Defense shall prescribe regulations to carry out this
section.

(2) Such regulations shall establish the following:

(A) Disclosures required of any creditor that extends consumer credit to a covered member
or dependent of such a member.

(B) The method for calculating the applicable annual percentage rate of interest on such
obligations, in accordance with the limit established under this section.

(C) A maximum allowable amount of all fees, and the types of fees, associated with any
such extension of credit, to be expressed and disclosed to the borrower as a total amount and
as a percentage of the principal amount of the obligation, at the time at which the transaction
is entered into.

(D) Definitions of “creditor” under paragraph (5) and “consumer credit” under paragraph
(6) of subsection (i), consistent with the provisions of this section.

(E) Such other criteria or limitations as the Secretary of Defense determines appropriate,
consistent with the provisions of this section.

(3) In prescribing regulations under this subsection, and not less often than once every two
years thereafter, the Secretary of Defense shall consult with the following:

(A) The Federal Trade Commission.

(B) The Board of Governors of the Federal Reserve System.

(C) The Office of the Comptroller of the Currency.

(D) The Federal Deposit Insurance Corporation.

(E) The [Bureau of Consumer Financial Protection] Consumer Financial Protection Bu-
reau.

(F) The National Credit Union Administration.

(G) The Treasury Department.

(i) DEFINITIONS—In this section:

(1) COvERED MEMBER—The term “covered member” means a member of the armed forces
who is—

(A) on active duty under a call or order that does not specify a period of 30 days or
less; or
(B) on active Guard and Reserve Duty.

(2) DEPENDENT—The term “dependent”, with respect to a covered member, means a person
described in subparagraph (A), (D), (E), or (I) of section 1072(2) of this title.

(3) INTEREST—The term “interest” includes all cost elements associated with the extension
of credit, including fees, service charges, renewal charges, credit insurance premiums, any an-
cillary product sold with any extension of credit to a servicemember or the servicemember’s
dependent, as applicable, and any other charge or premium with respect to the extension of
consumer credit.

(4) ANNUAL PERCENTAGE RATE—The term “annual percentage rate” has the same meaning
as in section 107 of the Truth and Lending Act (15 U.S.C. 1606), as implemented by regula-
tions of the Board of Governors of the Federal Reserve System. For purposes of this section,
such term includes all fees and charges, including charges and fees for single premium credit
insurance and other ancillary products sold in connection with the credit transaction, and such
fees and charges shall be included in the calculation of the annual percentage rate.

(5) CREDITOR—The term “creditor” means a person—

(A) who—
(i) is engaged in the business of extending consumer credit; and
(i1) meets such additional criteria as are specified for such purpose in regulations
prescribed under this section; or
(B) who is an assignee of a person described in subparagraph (A) with respect to any
consumer credit extended.
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(6) CONSUMER CREDIT—The term “consumer credit” has the meaning provided for such
term in regulations prescribed under this section, except that such term does not include (A)
a residential mortgage, or (B) a loan procured in the course of purchasing a car or other per-
sonal property, when that loan is offered for the express purpose of financing the purchase and
is secured by the car or personal property procured.

TITLE 44, UNITED STATES CODE
& & % % * * &

CHAPTER 35—COORDINATION OF FEDERAL INFORMATION POLICY

* * * & & *k *

SUBCHAPTER I—FEDERAL INFORMATION POLICY

* * & & & *k *

§ 3502. Definitions

As used in this subchapter—

(1) the term “agency” means any executive department, military department, Government
corporation, Government controlled corporation, or other establishment in the executive branch
of the Government (including the Executive Office of the President), or any independent regu-
latory agency, but does not include—

(A) the Government Accountability Office;

(B) Federal Election Commission;

(C) the governments of the District of Columbia and of the territories and possessions
of the United States, and their various subdivisions; or

(D) Government-owned contractor-operated facilities, including laboratories engaged in
national defense research and production activities;

(2) the term “burden” means time, effort, or financial resources expended by persons to
generate, maintain, or provide information to or for a Federal agency, including the resources
expended for—

(A) reviewing instructions;

(B) acquiring, installing, and utilizing technology and systems;

(C) adjusting the existing ways to comply with any previously applicable instructions
and requirements;

(D) searching data sources;

(E) completing and reviewing the collection of information; and

(F) transmitting, or otherwise disclosing the information,;

(3) the term “collection of information”—

(A) means the obtaining, causing to be obtained, soliciting, or requiring the disclosure
to third parties or the public, of facts or opinions by or for an agency, regardless of form
or format, calling for either—

(i) answers to identical questions posed to, or identical reporting or recordkeeping
requirements imposed on, ten or more persons, other than agencies, instrumentalities,
or employees of the United States; or

(i1) answers to questions posed to agencies, instrumentalities, or employees of the
United States which are to be used for general statistical purposes; and
(B) shall not include a collection of information described under section 3518(c)(1);

(4) the term “Director” means the Director of the Office of Management and Budget;

(5) the term “independent regulatory agency” means the Board of Governors of the Federal
Reserve System, the Commodity Futures Trading Commission, the Consumer Product Safety
Commission, the Federal Communications Commission, the Federal Deposit Insurance Cor-
poration, the Federal Energy Regulatory Commission, the Federal Housing Finance Agency,
the Federal Maritime Commission, the Federal Trade Commission, the Interstate Commerce
Commission, the Mine Enforcement Safety and Health Review Commission, the National
Labor Relations Board, the Nuclear Regulatory Commission, the Occupational Safety and
Health Review Commission, the Postal Regulatory Commission, the Securities and Exchange
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Commission, the [Bureau of Consumer Financial Protection] Consumer Financial Protection
Bureau, the Office of Financial Research, Office of the Comptroller of the Currency, and any
other similar agency designated by statute as a Federal independent regulatory agency or com-
mission;

(6) the term “information resources” means information and related resources, such as per-
sonnel, equipment, funds, and information technology;

(7) the term “information resources management” means the process of managing informa-
tion resources to accomplish agency missions and to improve agency performance, including
through the reduction of information collection burdens on the public;

(8) the term “information system” means a discrete set of information resources organized
for the collection, processing, maintenance, use, sharing, dissemination, or disposition of infor-
mation;

(9) the term “information technology” has the meaning given that term in section 11101
of title 40 but does not include national security systems as defined in section 11103 of title
40;

(10) the term “person” means an individual, partnership, association, corporation, business
trust, or legal representative, an organized group of individuals, a State, territorial, tribal, or
local government or branch thereof, or a political subdivision of a State, territory, tribal, or
local government or a branch of a political subdivision;

(11) the term “practical utility” means the ability of an agency to use information, particu-
larly the capability to process such information in a timely and useful fashion;

(12) the term “public information” means any information, regardless of form or format,
that an agency discloses, disseminates, or makes available to the public;

(13) the term “recordkeeping requirement” means a requirement imposed by or for an
agency on persons to maintain specified records, including a requirement to—

(A) retain such records;

(B) notify third parties, the Federal Government, or the public of the existence of such
records;

(C) disclose such records to third parties, the Federal Government, or the public; or

(D) report to third parties, the Federal Government, or the public regarding such
records; and

(14) the term “penalty” includes the imposition by an agency or court of a fine or other
punishment; a judgment for monetary damages or equitable relief; or the revocation, suspen-
sion, reduction, or denial of a license, privilege, right, grant, or benefit.

* * * & & *k *

§3513. Director review of agency activities; reporting; agency response

(a) In consultation with the Administrator of General Services, the Archivist of the United
States, the Director of the National Institute of Standards and Technology, and the Director of the
Office of Personnel Management, the Director shall periodically review selected agency information
resources management activities to ascertain the efficiency and effectiveness of such activities to
improve agency performance and the accomplishment of agency missions.

(b) Each agency having an activity reviewed under subsection (a) shall, within 60 days after
receipt of a report on the review, provide a written plan to the Director describing steps (including
milestones) to—

(1) be taken to address information resources management problems identified in the re-
port; and
(2) improve agency performance and the accomplishment of agency missions.

(c) COMPARABLE TREATMENT.—Notwithstanding any other provision of law, the Director shall
treat or review a rule or order prescribed or proposed by the Director of the [Bureau of Consumer
Financial Protection] Consumer Financial Protection Bureau on the same terms and conditions as
apply to any rule or order prescribed or proposed by the Board of Governors of the Federal Reserve
System.
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FEDERAL RESERVE ACT

* * & & *k % *

DIVISION OF EARNINGS.

SEC. 7. (a) DIVIDENDS AND SURPLUS FUNDS OF RESERVE BANKS.—

(1) STOCKHOLDER DIVIDENDS.—

(A) DIVIDEND AMOUNT.—After all necessary expenses of a Federal reserve bank have
been paid or provided for, the stockholders of the bank shall be entitled to receive an an-
nual dividend on paid-in capital stock of—

(i) in the case of a stockholder with total consolidated assets of more than
$10,000,000,000, the smaller of—
(I) the rate equal to the high yield of the 10-year Treasury note auctioned at
the last auction held prior to the payment of such dividend; and
(IT) 6 percent; and
(ii) in the case of a stockholder with total consolidated assets of $10,000,000,000
or less, 6 percent.

(B) DIVIDEND CUMULATIVE.—The entitlement to dividends under subparagraph (A)
shall be cumulative.

(C) INFLATION ADJUSTMENT.—The Board of Governors of the Federal Reserve System
shall annually adjust the dollar amounts of total consolidated assets specified under sub-
paragraph (A) to reflect the change in the Gross Domestic Product Price Index, published
by the Bureau of Economic Analysis.

(2) DEPOSIT OF NET EARNINGS IN SURPLUS FUND.—That portion of net earnings of each Fed-
eral reserve bank which remains after dividend claims under paragraph (1)(A) have been fully
met shall be deposited in the surplus fund of the bank.

(3) LIMITATION ON SURPLUS FUNDS.—

(A) IN GENERAL.—The aggregate amount of the surplus funds of the Federal reserve
banks may not exceed [$6,825,000,000]1 $6,797,000,000.

(B) TRANSFER TO THE GENERAL FUND.—Any amounts of the surplus funds of the Fed-
eral reserve banks that exceed, or would exceed, the limitation under subparagraph (A)
shall be transferred to the Board of Governors of the Federal Reserve System for transfer
to the Secretary of the Treasury for deposit in the general fund of the Treasury.

(b) TRANSFER FOR FISCAL YEAR 2000.—

(1) IN GENERAL.—The Federal reserve banks shall transfer from the surplus funds of such
banks to the Board of Governors of the Federal Reserve System for transfer to the Secretary
of the Treasury for deposit in the general fund of the Treasury, a total amount of
$3,752,000,000 in fiscal year 2000.

(2) ALLOCATED BY FED.—Of the total amount required to be paid by the Federal reserve
banks under paragraph (1) for fiscal year 2000, the Board shall determine the amount each
such bank shall pay in such fiscal year.

(3) REPLENISHMENT OF SURPLUS FUND PROHIBITED.—During fiscal year 2000, no Federal
reserve bank may replenish such bank’s surplus fund by the amount of any transfer by such
bank under paragraph (1).

(b) USE OF EARNINGS TRANSFERRED TO THE TREASURY.—The net earnings derived by the
United States from Federal reserve banks shall, in the discretion of the Secretary, be used to sup-
plement the gold reserve held against outstanding United States notes, or shall be applied to the
reduction of the outstanding bonded indebtedness of the United States under regulations to be pre-
scribed by the Secretary of the Treasury. Should a Federal reserve bank be dissolved or go into
liquidation, any surplus remaining, after the payment of all debts, dividend requirements as here-
inbefore provided, and the par value of the stock, shall be paid to and become the property of the
United States and shall be similarly applied.

(¢) EXEMPTION FROM TAXATION.—Federal reserve banks, including the capital stock and sur-
plus therein, and the income derived therefrom shall be exempt from Federal, State, and local tax-
ation, except taxes upon real estate.

* * * * * * *
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